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IN THE 


United States Court of Appeals 

I 

for the District of Columbia 

No. 7933 

| 

NATIONAL BROADCASTING COMPANY, INC.| 

Appellant, 


FEDERAL COMMUNICATIONS COMMISSION, 

Appellee, 

and 

MATHESON RADIO COMPANY, INC., 
BERKS BROADCASTING CO., 
Intervenors. 

BRIEF OF APPELLANT 


JURISDICTIONAL STATEMENT. 

This is an appeal from a Decision and Order of the Fed¬ 
eral Communications Commission granting an application 
of Matheson Radio Company, Inc., intervenor herein. Said 
Decision and Order was dated April 7, 1941, and was i*e- 
affirmed on May 20, 1941 when a Petition for Rehearing 
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filed by appellant was denied. The Notice of Appeal was 
filed June 7, 1941. Appellant, as a person aggrieved and 
whose interests are adversely affected, invokes the juris¬ 
diction of this Court under Section 402 (b) (2) of the Com¬ 
munications Act of 1934. 


II. 

STATEMENT OF CASE 

Appellant is the licensee of KOA, a 50 kw station at Den¬ 
ver, Colorado. KOA has been in continuous operation since 
December 15, 1924 and since November 11, 1928 has been 
licensed by the Commission and its predecessor, the Fed¬ 
eral Radio Commission, to operate unlimited time on the 
frequency 830 kc. 1 

The intervenor, Matheson Radio Company, Inc., is the 
licensee of radio station WHDH located at Boston Massa¬ 
chusetts. WHDH was first licensed on June 17, 1929 to op¬ 
erate at Gloucester, Massachusetts with power of 1 kw on 
the frequency of 830 kc until sunset at Gloucester. By sub¬ 
sequent authorizations on May 24, 1930 and November 1, 
1932, WHDH wras authorized to increase its hours of opera¬ 
tion until sunset at Denver, and to change its transmitter 
location to Saugus, Massachusetts. While assigned at all 
times to the same frequency as KOA, WHDH was never 
authorized (until the Decision and Order complained of) 
to operate simultaneously with KOA during nighttime. 

From November 11, 1928 until April 7, 1941 (the date 
of the Decision and Order complained of) the frequency 
upon which KOA was licensed to operate wras classed by 
the Rules and Regulations of the Commission and of the 
Federal Radio Commission as a clear channel upon winch 
only one station would be permitted to operate during 
nighttime. The result of this classification w*as to protect 
KOA from co-channel interference at night from any sta- 

1 Under the North American Regional Broadcasting Agreement many sta¬ 
tions were required to change frequency on March 29, 1941 and the stations 
then on 830 kc moved to 850 kc. Thifi shift, however, involved no change in 
the relative position of the parties to this appeal. 
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tion in the United States. During approximately the ^ame 
period KOA has been protected from co-channel interfer¬ 
ence from any Canadian station pursuant to agreements 
between the Governments of the United States and Canada 
(Executive Agreement Series Nos. 3, 4 and 136). Since 
March 29, 1941 (except for the action herein 6om- 
plained of) KOA’s service and service area within the 
United States have also been entitled to protection rforn 
co-channel interference from any station in Canada, Mexico 
and Cuba under the provisions of the North American Re¬ 
gional Broadcasting Agreement (Treaty Series, No. 9p2). 

On October 25, 1938, WHDH filed the application wjiich 
resulted in the Decision and Order appealed from. This 
application requested the use of power of 5 kw on the fre¬ 
quency 830 kc during unlimited hours of operation, contijary 
to the Commission’s Regulations. Notwithstanding the fact 
that the application of WHDH as filed was patently in con¬ 
flict with the Commission’s Regulations, the Commission on 
January 3, 1939 designated this application for hearing! be¬ 
fore Commissioner Case. (App. pp. 11, 12, 25) 

On August 1, 1939, but before the issuance of a Noticb of 
Hearing or the designation of a hearing date pursuani to 
its action of January 3, 1939, the Commission amended its 
Rules and Regulations (Section 1.71) to provide that in 
all cases where an applicant files an application at variance 
with the Commission’s Regulations but desires a modifica¬ 
tion of such Regulations to permit consideration of zjmd 
favorable action upon the application “he shall submit a 
formal petition setting forth the desired change and Ithe 
reasons in support thereof.” No such petition was filed! at 
any time in connection with the WHDH application. (App. 
pp. 92, 93) 

On September 2, 1939, and notwithstanding the require¬ 
ments of Sections 1.71 and 1.72 of its Rules and Regula¬ 
tions, the Commission issued a Notice of Hearing on the 
WHDH application in which it specified the following 
issues: 
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“1. To determine whether the interests of any other 
stations may be adversely affected by reaso'n of 
interference, particularly stations KOA, WRUF, 
WEEU and WABC; 

“2. (An issue relating to an application from a Florida 
station which was subsequently withdrawn and is 
not material here) 

“3. To determine whether public interest, convenience 
or necessity would be served by modifying the • 
Rules governing standard broadcast stations, par¬ 
ticularly Sections 3.22 and 3.25; (Part III) to au¬ 
thorize the operation of WHDH as proposed; 

“4. To determine whether station WHDH, operating as 
proposed on 830 kc with 5 kw power would render 
the type of service for which said frequency is de¬ 
signed under the Commission’s plan of allocation 
and Standards of Good Engineering Practice.” 
(App. pp. 11-12) 

On September 23, 1939, appellant filed a Petition To In¬ 
tervene in any proceedings relating to the WHDH appli¬ 
cation. This petition alleged that the operation of WHDH 
as proposed would cause interference to KOA in areas 
where KOA’s signal is now interference free; that appel¬ 
lant would be aggrieved and its interests adversely affected 
should WHDH be authorized to operate as proposed; and 
that the operation of WHDH as proposed would not be in 
the public interest, convenience and necessity. The peti¬ 
tion was denied by the Motions Commissioner on October 
2, 1940 and the decision affirmed by the Commission on 
October 10,1940. (App. pp. 13,14,14-20, 21-24) 

On September 29, 1939 appellant filed a Motion to Dis¬ 
miss the WHDH application because of its conflict with Sec¬ 
tions 3.22 and 3.25 of the Commission’s Rules and Regula¬ 
tions. This motion was denied on December 5,1939. (App. 
pp. 20, 21, 26, 27) 

Meanwhile, on December 2, 1939, the Commission on its 
own motion issued a second Notice of Hearing to replace 
that originally issued on September 2, 1939. The second 
or substituted Notice of Hearing contained the following 
issues: 
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“1. To determine whether or not the Commission’s 
Rules and Regulations Governing Standard Broad¬ 
cast Stations, particularly Sections 3.22 and 3.25 
(Part III) properly interpreted and applied pre¬ 
clude the granting of the application. 

“2. To determine the nature, extent and effect of any 
interference which would 
cant’s proposed station 
with Stations KOA, WRU 
“3. (An issue relating the the 
material here) (App. pp. 

On January 29, 1940 a hearing was held before ah ex¬ 
aminer of the Commission upon the Notice of Hearing dated 
December 2, 1939. Representatives of the Commission! the 
applicant and Berks Broadcasting Company (which letter 
party had been permitted by the Commission to intervene 
in these proceedings) participated in this hearing. Appel¬ 
lant was not permitted to appear or participate in the tak¬ 
ing of the evidence and had no part in the formulation of 
the record except that which was necessary under the Com¬ 
mission Rules to preserve an exception to a ruling pre¬ 
viously made. No evidence was submitted by the applicant 
or any other party concerning the comparative services of 
KOA and WHDH; of the relative need for an enlargement 
of the service of either station now or in the future; or, of 
the type of service which WHDH proposed to render in the 
event that its application was granted. The applicant sub¬ 
mitted extensive evidence relating to the technical phases 
of its proposed operation and of the nature, extent ancj ef¬ 
fect of interference which would result to KOA but appel¬ 
lant was not permitted to test or refute the accuracy of the 
applicant’s showing by cross-examination or otherwise. 
(R. pp. 370-594) 

On December 9, 1940, the Commission issued its “Pro¬ 
posed Findings of Fact and Conclusions” in which it was 
proposed that Section 3.25 of the Commission’s Rules 
and Regulations be amended so as to alter the status oi\ the 
frequency 830 kc to permit the nighttime operatioij of 


result should the appli- 
operate simultaneously 
F, WEEU and WABC; 
Florida application not 
25, 26) 
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WHDH as proposed and also recommended that the applica¬ 
tion be granted. Two Commissioners dissented in a sepa¬ 
rate opinion. All Commissioners participating in this 
action agreed that, properly interpreted and applied, Sec¬ 
tions 3.22 and 3.25 of the Commission’s Rules prohibited the 
simultaneous nighttime operation of WHDH and KOA. 
(App. pp. 27-46) 

On December 16,1940 after being advised of the contents 
of the Commission’s “Proposed Findings of Fact and Con¬ 
clusions” appellant filed a second Petition to Intervene in 
which, among other things, it requested that it be permitted 
to: file a motion to reopen the proceedings in order to afford 
appellant an opportunity to introduce evidence, cross- 
examine all witnesses and otherwise participate fully in the 
proceedings; upon such record file Proposed Findings of 
Fact and Conclusions of law; have the right to file Excep¬ 
tions to any Proposed Commission Decision thereafter 
issued; request oral argument upon such Decision and upon 
Exceptions thereto; and in all respects participate fully in 
the important issues involved in the WHDH application. 
(App. pp. 46-49) 

This petition was denied by an order of the Commission 
dated January 7, 1941 at which time it was announced that 
appellant would be permitted to file a brief amicus curiae 
and on February 20, 1941 Oral Argument was had before 
the Commission in which appellant was permitted to par¬ 
ticipate not as a party in interest but again as amicus curiae. 
On March 27,1941 the Commission adopted the “Proposed 
Findings of Fact and Conclusions” made public on Decem¬ 
ber 9,1940 with two members dissenting. On April 7, 1941 
a formal order to this effect was promulgated. (App. pp. 
50, 51, 52) 

On April 25, 1941, pursuant to the provisions of Section 
405 of the Act, appellant filed a Petition for Rehearing. On 
May 20,1941 the Commission entered its order denying ap¬ 
pellant’s Petition for Rehearing and re-affirming its De¬ 
cision and Order of April 7,1941. (App. pp. 52-63, 63-85) 
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III. 

STATUTES, TREATIES, REGULATIONS 
AND RULES INVOLVED. 

The relevant parts of statutes, treaties, regulations and 
rules involved here are printed as an appendix to this brief 
pages 37 to 40. 

IV. 

STATEMENT OF POINTS. 

1. The Commission’s order granting the WHDII appli¬ 
cation is void because, in violation of the Communications 
Act and of the Fifth Amendment to the Constitution of the 

i 

United States, the Commission denied appellant any oppor¬ 
tunity for hearing (Reasons for Appeal, Nos. 2, 4, 6(f), 8, 
10, 14; App. pp. 7-10). 

2. The order appealed from is the result of arbitrary and 
capricious action. All proceedings had were based upon 
a defective application and in violation of the Commission’s 
Rules; all proceedings had were inappropriate to the rpsult 
reached; and the final action was such, and taken in (such 
manner, as to prevent the assertion of rights or the Effec¬ 
tive use of remedies (Reasons for Appeal Nos. 1, 3, 6(g), 
7, 8, 9; App. pp. 7-9). 

3. The result reached is violative of Section 303 (f) of 
the Act (Reasons for Appeal Nos. 6(b), (c), (h), 7,10; 
pp. 8-9). 

4. All action taken on the WHDH application is voijd as 
violative of Section 409 (a) of the Act (Reasons for Appeal 
Nos. 6(e), (h), 10; App. pp. 9-10). 

5. The Commission erred in denying appellant’s Petition 
for Rehearing (Reasons for Appeal No. 5; App. pp. 7-10). 
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V. 

SUMMARY OF ARGUMENT 

In this case appellant challenges both the result reached 
and the methods employed by the Commission in reaching 
that result. But principally it challenges the methods em¬ 
ployed, for by these methods the result was not only made 
possible but the formulation of a proper record upon which 
a different result could not have been reached was made im¬ 
possible. 

1 . 

Appellant twice attempted to become a party to the ad¬ 
ministrative proceedings had upon the WHDH application 
before the order granting that application was entered. It 
filed a Petition to Intervene before any evidence was taken 
upon the application and it filed a second Petition to Inter¬ 
vene after the submission of the Commission’s Proposed 
Findings and Conclusions when it became apparent that the 
Commission would or might reach a result never contem¬ 
plated by the proceedings had and the evidence taken. Both 
Petitions were denied upon the theory that the Commission 
is required only to hear an applicant for facilities and that 
it has no obligation to hear those who desire to oppose any 
application. 

Appellant as a licensee under the Act had a substantial 
and appealable interest in any action taken upon the WHDH 
application. The refusal of the Commission to permit appel¬ 
lant to offer evidence and to test and refute that offered in 
support of the application involved an erroneous interpre¬ 
tation and application if its own rules (Section 1.102); a 
misconception of the Commission’s power and authority 
under the Act; and a violation of the due process clause of 
the Fifth Amendment to the Constitution of the United 
States. Such action was not only erroneous, it was such as 
to make the order complained of entirely void. 
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2 . j 

The Decision and Order complained of was the resujlt of 
arbitrary and capricious action. The Commission first des¬ 
ignated for hearing an application which under its Rulps it 
had no power to grant. The second error was in failinlg to 
invoke its own procedural formula (Section 1.71) for the 
purpose of curing the defects of substance in that applica¬ 
tion. All proceedings were therefore based upon a defec¬ 
tive application and in violation of the Commission’s Rifles. 
Moreover, all proceedings had were inappropriate to the 
result reached. After instituting a proceeding havinjg a 
dual purpose (the possible amendment of its Rules andj ac¬ 
tion upon the application in view of such amendment!) it 
abandoned all legislative issues and proceeded to conduct 
a hearing on strictly judicial issues. After such a hearing, 
it then proposed to and did decide the matter upon thq is¬ 
sues originally specified and subsequently abandoned. ]j)ue 
to the methods employed in making the order, it would h^ve 
been invalid even though appellant had not been refused 
the right to participate in the proceedings preliminary!, to 
such order. I 

s. j 

The Commission was without power to grant the WHDH 
application without an amendment of Section 3.25 of jits 
Rules which governed the use of the frequency 830 kc. An 
amendment of that rule to permit the granting of the ap¬ 
plication involved a substantial change in appellant’s fre¬ 
quency assignment, which was a “change in frequence” 
within the meaning of Section 303 (f) of the Act. Tijiis 
change which could only legally be made with appellant’s 
consent or as a result of a public hearing was made without 
hearing appellant and over its repeated protests. j 

The Commission’s contention that appellant would have 
been entitled to a hearing under Section 303 (f) only if t^ie 
Commission had proposed to transfer its station to a dif¬ 
ferent frequency does violence to the letter as well as tljie 


K 
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spirit of the section in question. Section 303 (f) prohibits 
“changes in frequencies” and not changes of frequencies. 
The requirement for hearing was added as an amendment 
to the basic law (Section 4 (f) of the Radio Act of 1927) 
under such circumstances as to indicate a clear intention 
upon the part of Congress to prevent arbitrary changes of 
a substantial character in the operating assignment of any 
station. This same intention is manifest from the Act in 
its entirety as well as from judicial interpretations of that 
Act. When gauged by accepted canons of statutory con¬ 
struction, the action taken here was plainly violative of 
Section 303 (f). 

4. 

Section 409 (a) of the Act restricts the power of the Com¬ 
mission to delegate to examiners the making of reports or 
recommendations or the conduct of hearings in enumer¬ 
ated types of cases arising under Title III of the Act, 
including those involving “a change of policy” by the 
Commission. The policy fixed by Rule 3.25 was that only 
one station would be permitted to operate on this frequency 
during nighttime in order that it might render the greatest 
possible secondary service with present power limitations 
and would be available for greater service when and if 
power limitations were removed. Here after assigning the 
case to an examiner who conducted the hearing upon issues 
involving no question of policy change, the Commission at¬ 
tempted to change its policy and to grant the WHDH ap¬ 
plication on the basis of *Ve record made before the exam¬ 
iner. This makes all action taken on this record void. The 
Commission had no power to grant the application without 
amending its rules and it had no power to amend its rules 
upon the basis of a record made before an examiner. 


5. 

In denying appellant’s Petition for Rehearing the Com¬ 
mission reaffirmed every error previously made. All ques- 





tions relied on here were presented in that petition and the 
Commission was urged to afford appellant administrative 
relief. Notwithstanding this opportunity and notwithstand¬ 
ing the clear intention of Congress as expressed in Section 
405 of the Act, the Commission denied this petition and in 
so doing again acted upon the theory that it was required to 
hear those who apply and not those who oppose. The denial 
of this petition was not merely erroneous. It was the last, 
in a series of events which made the order appealed fiiom 
entirely void as a denial of due process. j 


VI. 

ARGUMENT. 

A. THE COMMISSION ERRED IN REFUSING APPEL¬ 
LANT AN OPPORTUNITY TO BECOME A PARTY 
TO THE ADMINISTRATIVE PROCEEDINGS BE¬ 
FORE THE ORDER COMPLAINED WAS EN¬ 
TERED. 


Before the Order complained of was entered, appellant 
made two unsuccessful attempts to become a party to jhe 
proceedings before the Commission on the WHDH applica¬ 
tion. The Commission denied each of these petitions to 
intervene, and its action with respect to each is assigned as 
error. 

Before discussing these attempts to become a patty 
to the administrative proceedings, one fact should be 
emphasized. This fact is that throughout all stages of the 
proceedings, the Commission itself recognized that the 
granting of the WHDH application would cause ob¬ 
jectionable interference to KOA. This is shown |by 
Item 1 of the Notice of Hearing dated September 
2, 1939 (App. p. 11); again by Item 2 of the Notice of 
Hearing dated December 2, 1939 (App. p. 26); again by t)ie 
Proposed Findings and Conclusions (App. pp. 30-31); ajid 
again by the opinion which accompanied the denial of appel¬ 
lant’s Petition for Rehearing (App. pp. 83-84). It is, there- 
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fore, apparent that this is not a case where the Commission 
was in any respect dubious about the effect upon appellant 
of the action proposed and in need of elaborate factual alle¬ 
gations to advise it. It is rather a case where the Commis¬ 
sion, being fully cognizant of appellant’s situation and the 
injury which would result, then persisted in a course of ac¬ 
tion based upon a distorted view of the law and its func¬ 
tions as the licensing authority. 

1. Appellant's First Petition to Intervene. 

In its first Petition to Intervene (filed September 29, 
1939), appellant alleged: That it was the licensee of KOA 
at Denver, which operates with power of 50 kw. during 
unlimited hours of operation on the frequency for which 
application was made by WHDH; that the operation of 
WHDII as proposed would cause interference to KOA 
in areas where the signal of that station was interference 
free; that appellant would be aggrieved and its interests 
adversely affected by the operation of WHDH as pro¬ 
posed; and that the operation proposed would not comply 
with the statutory standard (App. p. 13). 

This petition was denied by Commissioner Payne with an 
opinion, the effect of which was to assert that whether or 
not a person should be permitted to intervene in proceed¬ 
ings before the Commission is solely a matter within the 
Commission’s discretion; that the fact that the proposed 
intervener may have the right to contest in court the valid¬ 
ity of an order granting or denying a particular application 
is in no sense determinative of his right to intervene; and 
that one who seeks to intervene must not only be able to 
show that he has a substantial interest in the proceeding 
but that he also has certain facts in his possession which 
the Commission does not have (App. pp. 13-20). In short, 
intervention, according to the theory advanced in this opin¬ 
ion, depended upon whether or not it would be convenient 
to the Commission to permit such intervention. No recog¬ 
nition was given to appellant’s not unnatural desire to try 
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its own case before the Commission rather than having it 
tried by the Commission’s Law Department, and no recog¬ 
nition was given to the proposition that compliance vtith 
due process requires not only the right to offer evidence 
but to test and refute that offered by an adversary party by 
cross-examination, and otherwise. 

The errors in this ruling, and in the reasons stated in ]the 
accompanying opinion, were brought to the attention of the 
entire Commission by a Petition for Review (App. pp. 21- 
23) which was denied by the Commission upon the saime 
theory (App. pp. 65; 74). 

2. Appellant's Second Petition to Intervene . 

When appellant filed its Second Petition to Intervene]on 
December 16, 1940, (App. p. 46) much of the record nk>w 
before the Court had been made. The Commission had on 
December 2, 1939, amended its Notice of Hearing so asj to 
eliminate therefrom any issue concerning a proposed modi¬ 
fication of the Commission’s Rules 3.22 and 3.25; a hear¬ 
ing upon the modified notice had been held in appellant’s 
absence; and a record had been made which afforded jno 
factual basis for the consideration of any amendment to ^lie 
Commission’s Rules. Notwithstanding this state of tjhc 
record, the Commission had on December 9, 1940, issuied 
Proposed Findings and Conclusions in which it recojn- 
mended that Section 3.25 be amended, and further recojn- 
mended that the application of WHDH be granted. 

Each of the several errors which the Commission hkd 
committed or threatened to commit as of the time of t^e 
filing of this petition were set forth in detail and with par¬ 
ticularity in this document. The factual allegations w^re 
sufficient to show appellant’s interests even when gaugbd 
by the Commission’s standards, and the relief requested 
was specific and within the Commission’s power to 
grant. Appellant requested that it might be permitted 
to intervene in the proceeding for the following purposes: 
To renew its motion to dismiss the WHDH application; jto 
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file a notice to reopen the proceedings in order that it might 
introduce evidence, cross-examine witnesses, and otherwise 
have a part in the formulation of the record; upon such rec¬ 
ord file proposed findings of fact and conclusions of law; 
have the right to file exceptions to any proposed Commis¬ 
sion decision thereafter issued; request oral argument upon 
such decision and upon exceptions thereto; and in all other 
respect participate fully in the important issues involved 
in the application of WHDH in view T of the Commission’s 
proposed action (App. p. 49). 

This petition was denied by the Commission without opin¬ 
ion on January 7, 1941 (App. p. 50), but on May 20, 1941, 
when the Commission denied appellant’s Petition for Re¬ 
hearing it was explained that its reasons for this ruling 
were that “this petition like National’s previous petition 
to intervene did not comply w’ith Section 1.102 of the Com¬ 
mission’s Rules on intervention in that it did not state ‘the 
facts on which petitioner based his claim that his interven¬ 
tion will be in the public interest’ ” (App. p. 69). 

These rulings and the Commission’s theory in making 
them present certain basic questions. The first is whether 
or not the facts alleged by appellant were sufficient to show 
that it had a substantial interest in the proceeding and one 
which would entitle it to appeal from an adverse order; the 
second is whether the facts alleged or otherwise in the pos¬ 
session of the Commission being sufficient to show that ap¬ 
pellant had a substantial or appealable interest the Commis¬ 
sion can, by the adoption of a rule or an interpretation of 
one so adopted, deny appellant the right to participate in 
the formulation of a record upon which its rights are ulti¬ 
mately to be determined. 

For an answer to the first of these questions, we need only 
compare the allegations made in the notice of appeal in the 
case of Sanders Brothers Radio Station v. Federal Commu¬ 
nications Commission (70 App. D. C. 297, 106 Fed. (2d) 
321) with those made here in appellant’s Petition to Inter¬ 
vene (See The Yankee Network v. Federal Communications 
Commission , 71 App. D. C. 11,107 Fed. (2d) 212). In the 
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Sanders Case it was alleged in substance that the appellant 
was a licensee under the Act; that it was engaged in the 
operation of a station; that the Commission had grajited 
a license for a competing station; and that the operation of 
the proposed station would result in such severe losses of 
operating revenue as to impair the service of appellant’s 
station and to destroy its ability to render a proper service 
in the public interest. These allegations were held to be 
sufficient to invoke the jurisdiction of this Court since they 
showed the appellant to be a “person aggrieved or whose 
interests were adversely affected” within the meaning of 
Section 402 (b) (2) of the Act, and this ruling was sustained 
by the Supreme Court ( Federal Communications Commis¬ 
sion v. Sanders Brothers Radio Station, 309 U. S. 470). 

In the present case, where the injury to appellant then 
threatened and now confirmed has its basis in electrical in¬ 
terference rather than economic injury even a clearer ca$e is 
presented ( Ward v. Federal Communications Commission, 
71 App. D. C. 166, 108 Fed. (2d) 486). Both of appellant’s 
Petitions to intervene complied with any reasonable {and 
legal interpretation of Section 1.102 of the Commission’s 
Rules relating to intervention. Both identified appellant 
as the licensee of a particular station, which station knd 
the service rendered by it would be interfered with bv the 
granting of the WIIDH application to the injury of appel¬ 
lant and contrary to the statutory standard. Quite a^ide 
from the Commission’s own knowledge concerning appel¬ 
lant’s interest as disclosed at various points in the recbrd, 
the allegations made here were, in view of the decision^ of 
this Court and of the Supreme Court, amply sufficient to 
demonstrate that appellant had a substantial interest in the 
proceeding and an appealable interest under Section 402 
(b) (2) in the event that favorable action was taken on the 
WHDH application. 

The second question is even more fundamental and gbes 
to the very heart of the administrative process. If, as the 
Commission contends, proceedings before it are to be pat¬ 
terned solely along lines dictated by its own convenience 
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with no regard to legal rights or judicial review, then in¬ 
deed the power of administrative bodies is absolute. But 
such a theory presupposes in the Commission non-existent 
powers, and also requires an interpretation of the statute 
which is both unwarranted and in violation of the due proc¬ 
ess clause of the Fifth Amendment of the Constitution. 

The power to make regulations which has been conferred 
by Congress upon executive or administrative officers from 
the very outset of our Government is not for the purpose of 
governing their departments but for the purpose of admin¬ 
istering the law’s which do govern ( United States v. Gri- 
maud, 220 U. S. 506,517), and such regulations become bind¬ 
ing rules of conduct only as subordinate rules and when 
found to be within the framework of the policy w’hich the 
Congress has sufficiently defined ( Panama Refining Com¬ 
pany v. Ryan, 293 U. S. 388,429). Moreover, all enactments 
of a legislative character whether by Congress or by execu¬ 
tive or administrative officers are subject to the implied lim¬ 
itation of consistency w’ith due process ( Goldsmith v. Board 
of Tax Appeals, 270 U. S. 117, 123; United States v. Katz, 
271 U. S. 354, 357). In the present case, the Commission’s 
rule-making power was not only subject to these limitations 
but to those which were expressed in Sections 4 (i) and 4 (j) 
of the Act. (See p. 37 post.) The Commission’s view 7 of 
its own pow’er violates all limitations. 

Both in the case of Federal Radio Commission v. Nelson 
Brothers Bond and Mortgage Co., 289 U. S. 266 and the case 
of Schechter Corporation v. United States, 295 U. S. 495 
the Supreme Court interpreted the Commission’s pow’er to 
grant licenses as a limited pow’er. In the Nelson Brothers 
case it was stated that the statutory standard established 
by the Act as applied to the licensing function required a 
consideration by the Commission of the nature of radio 
communications and of the scope, character and quality of 
services to be rendered by applicants for facilities. In the 
Schechter Case the Court dealt not only wdth the required 
factual basis for Commission action but with procedural re- 
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quirements as well. In the latter case the Court stated that 
“the standards established by Congress were to be enforced 
upon hearing and evidence, by an administrative body (act¬ 
ing under statutory restrictions adapted to the partichlar 
activity”. Both opinions when rightly construed clehrly 
imply that the Commission is required under the schemej es¬ 
tablished by the Congress to conduct its proceedings with 
full regard for those who oppose as well as those who apfoly. 

In the case of Yankee Network Co. v. Federal Communica¬ 
tions Commission, 71 Appeals D. C. 11, 16, 107 Fed. (2d) 
212, 217, this Court pointed out that the rights of a licensee 
are created under the Act by the granting of a license pur¬ 
suant to the Act and that such rights are therefore statutory 
in character and beyond the Commission’s power to control; 
that such rights are neither created nor limited by the Com¬ 
mission’s Rules governing intervention or other matter^ of 
procedure; and that the use of such procedural devices as a 
petition for intervention is not for the purpose of creating 
rights but only for the purpose of protecting existing rights. 
The Court further stated that “equities and rights do not 
exist in a vacuum but in relation to the total situation of 
which they are a part.” This is only another way of stating 
that in any given case the Commission must not only con¬ 
sider the rights, duties and obligations of the applicant, and 
the result to him of any action taken, but must also consider 
the rights, duties and obligations of existing licensees under 
the Act and the result to them of any action taken. 

In the case of Red River Broadcasting Company v. Fed¬ 
eral Communications Commission, 69 App. D. C. 1, 98 F^d. 
(2d) 282, this Court dealt at length with the procedural 
scheme of the Act and the assertion of rights and the use of 
remedies by licensees under the Act. It was there statedi to 
be the intention of Congress in formulating the Act to Re¬ 
quire persons who felt themselves likely to be aggrieved bv 
action of the Commission to acquaint the Commission w}th 
the nature of their claims and attempt to assert their rights 
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before the Commission prior to the time that anticipated 
action was taken. It was pointed out that vigilance and the 
exercise of reasonable care upon the part of such persons 
was not only necessary for proper administrative action, but 
for proper judicial review of such action. The very section 
of the Act upon which the Commission principally relies 
(Section 4 (j)) was construed as permitting, if not requiring, 
interested persons to appear before the Commission and 
be heard concerning any subject in which they later claim or 
assert an applicable interest.- 

Acquiescence to the Commission’s theory would defeat the 
whole purpose of administrative action in that speedy and 
effective determination of controversies by the Commission, 
and without recourse to the courts, would not be possible. 
Moreover, it would be contrary to the whole theory of judi¬ 
cial review of administrative action because a succession of 
appeals rather than a single appeal would be necessary in 
many cases involving the rights of parties other than an 
applicant because the Commission did not see fit, as it has 
not seen fit here, to permit the preparation of a record upon 
which a court can effectively settle the controversy. The 
Commission’s whole theory is not only contrary to the stat¬ 
utory scheme established by the Congress, but violates the 
cardinal rule that the procedure to be employed by admin¬ 
istrative agencies must be adapted to the consequences that 
are to follow its action and to the review to which its order 
will be subject (Norwegian Nitrogen Products Company v. 
United States , 288 U. S. 294, 319). 

In determining whether or not the Commission’s inter¬ 
pretation of Section 1.102 of its rules is conducive to “the 
ends of justice” as required by Section 4 (j) of the Act, 
the same considerations apply. The Commission’s inter- 

2 In addition to those provisions of the Act which are commented upon in 
the decisions, there are other provisions of the Act which indicate that in all 
proper instances parties are to be heard before the Commission as to any claim 
of substance which they might assert. To this general effect arc all of the 
provisions of Section 409 of the Act dealing with proceedings, witnesses and 
depositions. This section contains a provision under which “any party to a 
proceeding before the Commission” as well as the Commission may invoke the 
Commission’s subpoena powers and paragraph (a) of this Section contains a 
provision that “in all cases heard by an examiner the Commission shall hear 
oral argument on the request of either party ” (italics supplied). 
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pretation of its own rule cannot be conducive to the ends 
of justice if it cannot be reconciled with the statutory 
scheme established by the Congress. But for another and 
even more fundamental reason the Commission’s philos¬ 
ophy and concept of its own power as reflected in its aejtion 
here cannot be accepted. To do so would do violence toj the 
fundamental requirements of the due process clause of the 
Fifth Amendment to the Constitution of the United States. 

In this case, the Commission was required to find as a 
condition precedent to the granting of the WHDH applica¬ 
tion that such action would comply with the statutory stand¬ 
ard. A finding of this character involves more than the 
exercise of executive discretion or an ordinary executive 
determination. Such a finding involves a determination of 
a judicial nature w’here rights are dependent upon facts 
and where those facts must be interpreted in the lighi of 
statutory provisions. A determination of this character 
can validly be made only wdiere parties substantially af¬ 
fected thereby are afforded an opportunity for ‘‘hearing” 
with all that that term implies ( Morgan v. United Stafes, 
29S U. S. 468, 480-481; Morgan v. United States, 304 Ul S. 
1,19-20). 

It affords no answer to say as the Commission does that 
it will be more convenient for the Commission to procfeed 
otherwise. Nor does it afford an answer to say that the 
Commission itself is the best judge of when a party should 
be permitted to intervene in proceedings before it to the 
end that such proceedings will be promptly concluded, ^he 
requirement that hearings precede orders that “impiiiige 
upon legal rights” has its origin in Constitutional require¬ 
ments of due process. There can be no compromise wjith 
this requirement on grounds of expediency, or a desire} to 
be rid of harassing delay. (Norwegian Nitrogen Prodiicts 
Company v. United States, supra; Ohio Bell Telephone Co. 

v. Commission, 301 U. S. 292, 304. 3 ) 

— 

3 In the case of Ohio Bell Telephone Co. v. Comm., supra., the Court said: 

“Regulatory commissions have been invested with broad powers within 
the sphere of duty assigned to them by law. Even in quasi-judicial pro- 
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The Commission’s action in refusing appellant the right 
to participate as a party in the administrative proceedings 
preliminary to its final order not only deprived appellant of 
the use of remedies available to it under the Act, it 
amounted to a denial of due process. 

B. THE DECISION AND ORDER APPEALED FROM IS 
THE RESULT OF ARBITRARY AND CAPRICIOUS 
ACTION. 

When the WHDH application was first received at the 
Commission on October 25, 1938, it was defective in sub¬ 
stance and could not have been granted under Section 116 
(now Sections 3.22 and 3.25) of the Commission’s Rules. 
(Crosley Corporation v. Federal Communications Commis¬ 
sion, 70 Appeals D. C. 312, 106 Fed. (2d) 833; Pittsburgh 
Radio Supply House v. Federal Communications Commis¬ 
sion, 69 Appeals D. C. 22, 98 Fed. (2d) 303.) Notwithstand¬ 
ing this fact and the further fact that the Rules of the 
Commission then made no provision for such action, the 
Commission on January 3, 1939 designated the application 
for hearing. No Notice of Hearing was then issued and 
the Commission then gave no indication of the subjects to 
be dealt with at any hearing subsequently to be held or of 
the date for such hearing. It did however indicate that the 
application would be considered rather than rejected as 
defective. 

On August 1, 1939 the Commission’s present Rules 1.71 
and 1.72 became effective. The WHDH application then 


ceedings their informed and expert judgment exacts and receives a proper 
deference from courts when it has been reached with due submission to 
constitutional restraint. (Citing cases.) Indeed, much that they do within 
the realm of administrative discretion is exempt from supervision if those 
restraints have been obeyed. All the more insistent is the need, when 
power has been bestowed so freely, that the ‘inexorable safeguard’ (citing 
cases) of a fair and open hearing be maintained in its integrity. (Citing 
cases.) The right to such a hearing is one of ‘the rudiments of fair play’ 
(citing cases) assured to every litigant by the Fourteenth Amendment 
as a minimal requirement. (Citing cases.) There can be no compromise 
on the footing of expediency, or because of a natural desire to be rid of 
harassing delay, when the minimal requirement has been neglected or 
ignored. ’ ’ 
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became not only defective in substance and subject ijo re¬ 
jection by the Commission under Rule 1.72 (because of con¬ 
flict with Sections 3.22 and 3.25) but it also became defective 
under the terms of Section 1.71. This followed froih the 
fact that the applicant at no time had filed any petitiojn re¬ 
questing an amendment of Sections 3.22 and 3.25 ajs re¬ 
quired by Section 1.71. Notwithstanding these facts, the 
Commission on September 2, 1939 issued a Notice of Hear¬ 
ing and indicated that it intended to proceed upon the ap¬ 
plication by specifying October 10, 1939 as the date; for 
hearing thereon. Confronted with this situation, appel¬ 
lant on September 29, 1939 filed a Motion to Dismiss the 
application and requested the Commission to invoke the re¬ 
quirements of its own Rules (Section 1.72) by returning the 
application to the applicant. 

On December 2, 1939 the Commission issued a second) No¬ 
tice of Hearing to replace that issued on September 2| In 
this second Notice all issues concerning modificatioji of 
Sections 3.22 and 3.25 of the Commission’s Rules were elim¬ 
inated. 4 The only issue pertaining to these Rules was one 
to determine whether or not “when properly construed 
and applied” they precluded the granting of the WI|DII 
application. On December 5,1939 following the issuance of 
this second Notice, appellant’s Motion was dismissed and 
the Commission finally determined to proceed upon | the 
basis of the WHDH application as originally filed. 

The reasons for this action are unexplained in the >rec- 
ord but only two explanations are possible. The first is that 
the Commission having on October 10,1939 decided that ap¬ 
pellant was not entitled to participate in the proceedings 
upon the "WHDH application also decided that it fiad 

no standing to present a Motion to Dismiss the application. 

— 

•* Under the Notice of Hearing dated September 2, 1939, the issues tfi be 
determined and which affected appellant were: (1) whether Rules 3.22 and 3.25 
should be modified to permit the granting of the WHDH application; (2) 
whether the type of sendee for which the frequency 830 kc was designated 
under the Commission’s allocation plan and its Standards of Good Engineering 
Practice could be rendered under modified rules; and (3) whether KOA wbuld 
be adversely affected by reason of interference if the Rules were so modified 
(App. pp. 11-12). 
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The second is that while the Commission hesitated to violate 
two of its procedural rules it had no such reluctance at the 
violation of one. In other words, having determined in its 
second Notice of Hearing to eliminate any issue concern¬ 
ing the modification of its Rules such as was contemplated 
by Section 1.71, the Commission felt free to proceed w T ith 
the application notwithstanding the requirements of Sec¬ 
tion 1.72 and notwithstanding the further fact that under 
Sections 3.22 and 3.25 it had no power to grant the appli¬ 
cation. But whatever the reasons for this action were, 
the entire course of the proceedings w r as altered. As the 
result of its election to proceed in a manner inconsis¬ 
tent with its ow’n procedural requirements with an appli¬ 
cation which could not have been granted under its sub¬ 
stantive Rules, the Commission adopted a course of action 
which not only made possible but in fact invited the commis¬ 
sion of the ultimate error. 

Events at the hearing show that not only the examiner 
who heard the case but counsel for all parties who vrere per¬ 
mitted to participate believed and proceded upon the theory 
that the case was to be presented and decided upon the basis 
of Sections 3.22 and 3.25 as they then stood; that no question 
of the modification of these Rules w’as or could be presented. 
Counsel for the applicant expressly disavowed any intention 
of requesting a modification of the Commission’s Rules (R. 
p. 183). The examiner limited the evidence to the issues 
specified by the Commission and in so doing stated that no 
question of policy or modification of the Commission’s 
Rules was open for consideration or decision (R. pp. 171- 
181). As a result of this, the record made w T as clearly inap¬ 
propriate for the determination of any question concerning 
modification of the Commission’s Rules and even more 
clearly inappropriate for any action upon the application 
in the event that these Rules w r ere modified. 

When the matter came before the Commission for con¬ 
sideration, three of its five members present and participat¬ 
ing elected not to be bound by the issues which the full Com¬ 
mission had specified. What the majority attempted to do 



23 


was to reach what they considered to be the desired result. 
Finding both the Rules and the proceedings had under 1-hose 
Rules to be inconsistent with this result, they proposed to 
amend the Rules to conform to that result and disregard 
the proceedings had. The action taken amounted to an 
amendment of the Commission’s Rules to conform t(| the 
WHDH application followed by a grant of that applica¬ 
tion without hearing. This, we submit, the Commission had 
no power to do. 

We are not unmindful of the fact that in the absence of 
statutory provisions to the contrary and under proper issues 
an administrative tribunal may combine in a single proceed¬ 
ing an exercise of quasi-legislative and quasi-judicial func¬ 
tions and promulgate an order having a dual aspect buch 
as is contemplated by Section 1.71 of the Commissi]on’s 
Rules {Arizona Grocery Co. v. Atchison Railway Co.,! 284 
U. S. 370). But what the Commission attempted to do {here 
is vastly different. By a strange and unprecedented! ad¬ 
mixture of the judicial and the legislative it has attempted 
to base its order upon a proposal and upon issues concern¬ 
ing which no one, including the applicant, had any noticp and 
upon a record which affords no factual basis for the adtion 
taken. Having attempted by its first Notice to institute a 
proceeding having a dual aspect, it then altered its pro¬ 
cedure to limit the issues solely to ones judicial in natjure. 
After the building of a record on this single issue, the Com¬ 
mission then undertook to make its decision not upon that 
issue but upon issues -which had been discarded. 

We cannot better characterize or describe the action of 
the majority of the Commission than have Commissioners 
Case and Craven who dissented from such action and in dis¬ 
senting said (App. pp. 51-52): 

“This application was filed and prosecuted in vilola- 
of a rule of this Commission promulgated after a gen¬ 
eral hearing in which the whole industry, including [this 
applicant, was represented. Other licensees of this 
Commission who applied were denied the right to in¬ 
tervene in the hearing of this particular case. No peti- 
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ticm was filed by this applicant to waive or modify the 
rule for this particular application. In the final order 
the Commission, on its own motion and without notice 
to the industry and disregarding its determination of 
the general policy as promulgated in the rules adopted, 
has "taken the unprecedented action so far as this Com¬ 
mission is concerned of changing a rule in this par¬ 
ticular case to allow the granting of this application 
which was theretofore in violation of the rule. 

“This invites other applicants to file applications in 
violation of and without regard to the rules of this Com¬ 
mission. It discriminates against those who have re¬ 
lied upon the rules of the Commission and not filed 
applications for frequencies which they might desire, 
and which the rules of the Commission did not permit 
them to have. This discrimination is inequitable and 
not in accordance with the best administrative or judi¬ 
cial practices.” 

Quite aside from the wisdom and propriety of attempt¬ 
ing to amend a rule of general application to fit the facts of 
any individual case and quite aside from questions con¬ 
cerning the right of the appellant to participate in the 
preparation of the record made before the examiner, the 
action taken here is not only illegal but clearly arbitrary 
and capricious. It is so clearly at variance with the record 
made upon the hearing that the result would have been in¬ 
valid as against appellant even if it had not been denied the 
right to participate in the preparation of that record. We 
can find no parallel for such action in the decided cases and 
submit that no approval should be given to such action here. 

C. THE RESULT REACHED WAS VIOLATIVE OF SEC¬ 
TION 303 (f) OF THE ACT. 

Aside from other reasons heretofore urged, the Commis¬ 
sion had no power to grant the WHDH application without 
affording appellant an opportunity for hearing. It had 
no power to grant this application without amending sec¬ 
tions 3.22 and 3.25 of its Rules {The Crosley Corporation v. 
Federal Communications Commission, supra; Pittsburgh 
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Radio Supply House v. Federal Communications Commis¬ 
sion, supra) and under the terms of Section 303 (f) of the 
Act (48 Stat. 1082; U. S. C. title 47, § 303f) this could not be 
done without appellant’s consent or without a public hear¬ 
ing in which appellant was entitled to participate. 

Section 303 (f) of the Act deals specifically witlj the 
power of the Commission to make regulations of a partic¬ 
ular type. It deals with the Commission’s power to linake 
and change regulations which have to do with the operating 
assignments of existing stations. It not only deals with a 
specific subject but places limitations upon the Commis¬ 
sion’s exercise of its rule-making power not found else¬ 
where in Title III of the Act. It prohibits “changes in the 
frequencies, authorized power, or in the times of operation 
of any station” without the consent of the licensee unless 
“after a public hearing” the Commission shall determine 
lliat the statutory standard will be complied with by the 
action in question. 

The Commission disputes the applicability of Sectioni 303 
(f) to the facts of this case (App. pp. 77-78) and in so| do¬ 
ing seems to contend that appellant would have beenj en¬ 
titled to a hearing only if there had been a change of fre¬ 
quency contemplated for its station, i.e .—if KOA’s assign¬ 
ment had been changed from 830 kc to some other channel. 
But such a contention ignores realities and does violence 
both to the language employed by Congress in this section 
and the reasons for that language. Section 303 (f) relates 
to “changes in frequencies” rather than changes of fre¬ 
quencies. Moreover, the type of change here made is clearly 
of the sort which affects the conditions under which a statjion 
operates and the results of that operation. I 

Here the change in appellant’s frequency had the effect of 
changing appellant’s assignment from one which was !in- 
terference free both nationally and internationally to one 
upon which there will be large areas of interference result¬ 
ing immediately from the operation of WHDH and pro¬ 
spectively from other stations located both within and with¬ 
out. the United States. The change made was as impor- 
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tant and as determinative of the character and extent of the 
service which KOA could render as a change in the power 
assignment of the station would have been. It was the 
sort of change which Congress meant to prohibit being made 
in an arbitrary and capricious manner as shown by the Act 
when read in its entirety and as shown by the legislative 
history of the provisions in question. 

We have heretofore made reference to those decisions of 
the Supreme Court which make it clear that the licensing 
power of the Commission is not an unlimited power but 
one which must be exercised pursuant to standards estab¬ 
lished by the Congress and “upon hearing and evidence” 
(Federal Radio Commission v. Nelson Brothers Co., supra; 
Schechter Corporation v. United States, supra). We have 
also called attention to the decision of this Court wdiich 
declared that it w*as the purpose of the Act to protect li¬ 
censees in the use of their assignment not only from the 
improper activities of licensed and unlicensed stations and 
operators but from arbitrary action of the Commission as 
well; that in determining the result of Commission ac¬ 
tion upon the equities and rights of existing licensees such 
equities and rights “do not exist in a vacuum but in rela¬ 
tion to the total situation of which they are a part” ( The 
Yankee Network v. Federal Communications Commission, 
supra). Both the Act and these decisions construing and 
applying the Act clearly demonstrate that one of the out¬ 
standing considerations which impelled Congress in the 
formulation of this statute was the safe-guarding of persons 
who had acquired a status under the act either as licensees 
or applicants from having that status altered by arbitrary 
action of the Commission (Compare Sections 309 (a), 303 
(f) and 312). 

When we consider the history of Section 303 (f) further 
support for our position is found. Section 4 (f) of the Radio 
Act of 1927 seemed to permit changes in the operating as¬ 
signments of stations by regulation if in the opinion of the 
licensing authority such changes w’ould promote the stat¬ 
utory standard or further the purposes of the Act. Action 
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of the Federal Radio Commission taken under this section 
resulted in attempts to do by regulation that which the pom- 
mission could not have done or would have had great dif¬ 
ficulty in doing by action upon individual applications, j This 
action was condemned as illegal by this Court (Saltzm^m et 
al. v. Stromb erg-Carls on Co., 60 Appeals D. C. 31, 46 Fed. 
(2d) 612; Courier Journal Company v. Federal Radio Com¬ 
mission, 60 Appeals D. C. 33, 46 Fed. (2d) 614; We^ting- 
house Electric and Manufacturing Co. v. Federal Radio 
Commission, 60 Appeals D. C. 53, 47 Fed. (2d) [415). 
Immediately following these decisions, Congress attenipted 
to and ultimately did insert in this provision of' the 
Act the requirement for consent or public hearing. 5 All 
legislative records disclose that throughout consideration by 
Congress of this amendatory language, no disagreement is 
found with the proposition that substantial changes jin a 
station’s operating assignment should not be consummated 
or made except as a result of a hearing. 0. 

The Commission’s contention that the phrase “changes 
in frequencies” found in Section 303 (f) does not include 
such a change as the Commission made in this case 'when it 
changed the classification of appellant’s frequency from 
I-A to I-B gives to that section an unwarranted and dis¬ 
torted meaning. Such a construction does violence to the 
proposition that the words of a statute are to be construed, 
if reasonably possible, to effectuate the intent of the law 
makers and in a manner consistent with the context, the 
purposes of the law and the circumstances under whichj the 
words were employed ( Puerto Rico v. Shell Co., 302 U. S. 
253, 258). We reassert that the action of the Commission 

3 Such a provision was first found in H. R. 11635 passed by the House during 
the 71st Congress (House Report Xo. 1179; 72nd Congressional Record, Part 
8, page 8051). It was again included in H. R. 7716 which passed both Houses 
of the 72nd Congress but failed to become law for lack of Presidential ap¬ 
proval (See Section 4, H. R. 7716 and hearings before Senate Committee on 
Interstate Commerce, 72nd Congress, First Session, p. 9; also Senate Report 
No. 1045). I 

o In presenting this amendment to the House when it appeared in if. R. 
11635, Chairman Lehbalch of the House Committee stated: “The require¬ 
ment that such changes not be made without a hearing was not in the original 
law and the propriety of such a procedure must be manifest” (72nd Congres¬ 
sional Record, Part 8, page 8051). 


I 
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here in altering the status of appellant’s assignment so as 
to permit the granting of the WHDH application was in 
plain violation of Section 303 (f) of the Act. This action 
being void, the granting of the WHDH application which 
depended upon the validity of this action, was likewise void. 

D. ALL ACTION TAKEN ON THE WHDH APPLICA- 
TION IS VOID AS VIOLATIVE OF SECTION 409(a) 
OF THE ACT. 

Section 409 (a) of the Act (48 Stat. 1096; U. S. C. title 
47, § 409 (a)) confers upon the Commission the power 
to hold hearings, issue and sign subpoenas, administer 
oaths, examine witnesses and receive evidence at any 
place in the United States designated by the Commission 
(pp. 37-38 post). It further provides that this may be 
done by any member of the Commission, an Examiner of 
the Commission, or any Director of any Division when duly 
designated by the Commission for such purpose “except 
that in the administration of Title III an examiner may not 
be authorized to exercise such powers with respect to a mat¬ 
ter involving (1) a change in policy by the Commission, 
* * * or (4) a new kind of use of frequencies.” 

Since the reallocation of 1928, the f requency 830 kc. had 
been classed as one upon which np^nighttime operation* 
would be permitted. This classificatoin had been established 
first by the terms of General Order 40 of the Federal Radio 
Commission, and had been retained through subsequent allo¬ 
cation orders (App. pp. Sl-82). The reasons which 
prompted the establishment and maintenance of this status 
for this frequency are dealt with extensively in the opinion 
of the minority (App. pp. 34-35) and need not be restated 
here except to say that such action with respect to this and 
other frequencies had a dual aspect. In the first place, such 
action was designed to make possible an adequate and ef¬ 
fective secondary service to the rural areas and populations 
of the country without limitation caused by interference 
from other stations on the same channel. In the second 



place, such action was intended to make possible an entyrge- 
ment and extension of such service by the use of higher 
power on these frequencies if and when the Commission 
should consider such action to be feasible. These decisions 
and the considerations which prompted them were clejarly 
ones of policy which determined the use to be made of these 
frequencies, and they were reflected in Rules and Regu¬ 
lations of the Commission which have the force and effect of 
law ( Pittsburgh Radio Supply House v. Federal Communi¬ 
cations Commission , Supra; Crosley Corporation v. Fed¬ 
eral Communications Commission, Supra). 

Nor can there be doubt concerning the scope of the pro¬ 
hibitions contained in Section 409 (a) of the Act. They 
clearly restrict the activities of examiners, and the right of 
the Commission to delegate certain activities to examiriers, 
in all cases involving broadcasting where consideration^ of 
basic policy are involved. They not only prevent examiners 
from attempting to formulate Commission policies in ^uch 
cases, but they also prevent examiners from formulating a 
record upon which such policies are ultimately to be deter¬ 
mined. This much is clear from a reading of the Act gnd 
the legislative history of this section makes the reasons jfor 
these prohibitions apparent. 

SectioiL 409 of the Act had its origin in the provision^ of 
H^R.(771jj which passed both Houses of the Seventy-second 
Congress but failed to become law for lack of Presidential 
approval. Throughout all proceedings upon this measure 
before the Senate and the Senate Committee on In¬ 
terstate Commerce dissatisfaction was shown with the 
manner in which the Federal Radio Commission was 
then handling broadcast cases. This dissatisfaction arose 
out of the practice of that Commission of delegating to ex¬ 
aminers the conduct of cases and the making of recommjen- 
dations where matters of policy w r ere involved. There re¬ 
sulted first an amendment which would have prohibited (ex¬ 
aminers from hearing any cases, and later a relaxation! of 
that prohibition to restrict the activities of examiners spb- 
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stantially as at present. 7 In its final report to the Senate 
on this measure (Senate Report No. 1945, 72nd Congress, 
Second Session, p. 9) the Committee explained the draft 
finally agreed upon by stating “your Committee believes 
it more desirable that the Commission should hold all im¬ 
portant hearings and secure more personal knowledge of 
contests by this method, and for that reason has provided 
that all hearings on major radio questions shall be held by 
the Commission, or by a Commissioner, or a number of 
Commissioners, as the Commission may designate”. 

An amendment to the Commission’s allocation rules 
clearly comes within both the letter and the spirit of the 
prohibition contained in Section 409 (a). It is impossible 
to believe that the Commission, a single Commissioner, or 
a committee of the Commission would have restricted the 
issues, the evidence, and the participation of parties to the 
extent here done if they had set out to conduct a hearing as 
a result of which questions of Commission policy were to 
be determined. It is also impossible to believe that a single 
Commissioner or any number of Commissioners would have 
attempted to make a recommendation upon or determination 

7 As H. R. 7716 passed the House, it permitted the Commission to delegate 
hearings in all matters to examiners or other members (See Report of Hear¬ 
ings Before Senate Committee on Interstate Commerce, 72nd Congress, First 
Session, Part I, p. 2). As amended, and recommitted to the Committee on De¬ 
cember 8, 1932, with a report (Senate Report No. 1104, 72nd Congress, 2nd 
Session, p. 2). the bill permitted the hearing of cases only by “any member 
or members of the Commission when duly designated by the Commission for 
such purpose”. As subsequently amended, and passed bv the Senate, it pro¬ 
vided “that the Commission may authorize examiners to hold hearings and 
exercise all of the powers herein granted the Commission in connection with 
holding hearings in cases not involving a change in policy by the Commission, 
a transfer of the use of radio facilities from one zone to another, a change of 
regulations, new devices or developments in radio, or a new kind of use of fre¬ 
quencies” (Senate Report No. 1945, 72nd Congress, 2nd Session, p. 2). This 
language was agreed to in the Conference Report (House Report Xo. 2106, 72nd 
Congress. 2nd Session). 

See Also Senate Report 781 to accompany S. 3285, 73d Congress, 2nd Session. 

“Section 409 Relates to proceedings before the Commission. The Sec¬ 
tion is largely based upon Sections 12, 17(1), 18, 19 and 20(10) of the 
Interstate Commerce Act. Examiners and Directors, as well as members of 
the Commission, are authorized to conduct hearings, administer oaths, and 
issue subpoenas, but the provisions of H. R. 7716 referred to above, are 
adopted in part, restricting an examiner from hearing certain cases involv¬ 
ing policy, the revocation of a station license, or new developments in 
radio. ’' 
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of Commission policy after having sat through a hearing in 
which all evidence was directed to other and different isbues. 
This case is an eloquent illustration of the fact that the ap¬ 
prehensions felt by members of Congress were justified. 8 

Moreover it is significant here that in the initial stages of 
this case the Commission itself appears to have construed 
Section 409 (a) as prohibiting an examiner from conducting 
a hearing where the outcome might be the amendment! of a 
regulation which governed the use of a frequency. WMn as 
a result of its first Notice of Hearing dated September 2, 
1939, the Commission specified as one of the issues a pos¬ 
sible modification of Sections 3.22 and 3.25 of its Rules, 
Commissioner Case was designated to hold the hearing r In 
the second Notice of Hearing dated December 2,1939, when 
the Commission removed any issue concerning modification 
of its Regulations, it then relieved Commissioner Ca^e of 
this assignment and assigned the matter to an examine^ for 
hearing. These changes in issues and hearing officials ^ere 
not accidental. They were planned and the plans then n|iade 
clearly did not contemplate such a result as that filially 
reached. This is shown by the record of the proceedings 
before the Examiner by the dissenting opinion of Cominis- 

s In the hearings before the Senate Committee on this measure after ij;s re¬ 
submission to the Committe on December 8, 1932 (Report of Hearings Before 
Senate Committee on Interstate Commerce, 72nd Congress, First Session, J Part 
II, pp. 58-59) Senator Dill stated his position and that of the Committee as 
follows: 

“Senator Dill. I do think that the record shows that the Commission 
has not been doing the work that the law intended it should do, na^nely, 
that it has not been going into these important cases itself except to sit 
down and read the record, which, 1 think is a failure to do its duty: and 
my purpose in proposing to strike out the examiners is to try to have 
this Commission becx>me an investigating body and the body that| will 
know all about radio, instead of delegating its duties in that regard to in¬ 
experienced lawyers who come before it and start the work and gradually 
become informed on the questions involved and became in effect, the Com¬ 
mission. It is a policy that was never contemplated when this law| was 
written; and I want to get it before Congress to see whether Congress de¬ 
sires to continue that sort of thing. If so, then I am in favor of abolish¬ 
ing most of the Commission. That is my view of it. 

* * * Every man who ever sits in a hearing knows the difference in the 
information he gets about the ease being heard when he sits there| and 
participates and is actually in it, as compared with when he sits down and 
reads the cold record when all the personalities and the surroundings of 
a hearing are removed.” 
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sioners Case and Craven and by the whole course of proce¬ 
dural events. 

The plain truth of the matter is that until December 9, 
1940, (the date of the issuance of the Proposed Findings 
and Conclusions) the Commission intended to conduct its 
proceedings in a manner consistent with Section 409 (a) of 
the Act. On that day, three of the five members of the 
Commission who were present and participating either pur¬ 
posely or inadvertently ignored the requirements of this 
section. Notwithstanding the fact that this error was 
brought to the Commission’s attention in the Petition to 
Intervene filed by appellant on December 16, 1940 (App. 
p. 49) and again in appellant’s Petition for Rehearing filed 
April 25, 1941 (App. p. 61), the Commission has made its 
proposal of December 9, 1940 final and has re-affirmed this 
action. This is a plain violation of Section 409 (a) which 
renders entirelv void all action taken bv the Commission on 
the record made before Examiner Hyde. The Commission 
was without power under the statute to amend its Rules as 
a result of a hearing before an examiner and without such 
an amendment it was without power to grant the WHDI1 
application. 

E. THE COMMISSION ERRED IN DENYING APPEL¬ 
LANT’S PETITION FOR REHEARING. 

On April 25, 1941, after the Commission had adopted its 
final Order, appellant, acting under the provisions of Sec¬ 
tion 405 of the Act (48 Slat. 1095; U. S. C. title 47, § 405) 
filed a Petition for Rehearing in which administrative relief 
was sought from the errors which had been committed. All 
errors relied upon in this Court were brought to the atten¬ 
tion of the Commission in this petition save one which had 
not then occurred—the denial of the Petition for Rehearing 
itself. This occurred on May 20,1941. 

In its petition, appellant requested that the Commission 
reconsider its action of April 7, 1941, amending its Rules 
and granting the application of WHDH and that it then do 
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one of two things. Either that it enter its order denying 
the WHDH application upon the basis of the proceedings 
already had, or that it conduct such further proceedings 
upon that application as would be consistent with lay and 
with its own rules and regulations. Whatever may have 
been appellant’s right to have the WHDH application de¬ 
nied on the basis of the proceedings already had (arid we 
concede that the granting of this relief was a matter rest¬ 
ing in the discretion of the Commission), we submit that 
the second alternative, namely, that the Commission take 
such further action upon the application as is consistent 
with law and with its own procedural requirements repre¬ 
sented the minimum to which appellant was then and is now 
entitled. 

When Congress enacted Section 405 of the Act, it pro¬ 
vided a method for curing errors in administrative pro¬ 
ceedings without recourse to the courts. To this end, it 
made the opportunity for administrative relief under Sec¬ 
tion 405 at least coextensive with that for judicial belief 
under Section 402 of the Act, and this Court has so ueld. 
In the Red River Case, this Court stated that Section 405 
of the Act provided a method for securing administrative 
relief which parties in certain circumstances were required 
to utilize before seeking judicial review of Commission ac¬ 
tion, and that this section conferred upon the Commission 
the power to cure any error which had occurred during the 
course of administrative proceedings. Wliether under! the 
circumstances of this case the appellant was required to file 
a petition for rehearing before prosecuting its appeal is 
beside the point. The fact remains that it did so, and in so 
doing appealed to the Commission itself to cure the errors 
of substance and procedure which had been committed be¬ 
fore requesting this Court to do so. ; 

In support of its prayer for administrative relief, the 
appellant pointed out that it had had no hearing before the 
Commission at any stage of the proceedings before it; Ijhat 
the entire course of those proceedings had been such a^ to 
deprive appellant of rights and remedies; that all proceed- 
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ings had were, in view of the nature of the Commission’s 
final order, in violation of Section 409(a) of the Act; and 
that the record afforded no basis for a determination of 
the nature and extent of the service now rendered or to be 
rendered by the applicant, no basis for comparing the ser¬ 
vice of applicant’s station with that of KOA, and no basis 
for a determination of the relative need for service to listen¬ 
ers in the Boston area as against those listeners in the area 
being served by KOA. It was further pointed out that the 
action taken would affect the status of the frequency and 
the priority rights of the United States in this frequency 
under the North American Regional Broadcast Agreement; 
that it would result in a discrimination against service to 
rural listeners in order to afford additional service to the 
residents of an already well-served metropolitan area in 
violation of the requirements of Section 307 (b) of the Act; 
and that the record made before the Examiner and upon 
which the action was taken afforded no adequate basis for 
the Commission’s consideration of any of these subjects. 
(App. pp. 52-63) 

In denying this petition, the Commission submitted a 
voluminous opinion which appears in the record (App. pp. 
63-S5). For present purposes that opinion can be sum¬ 
marized as an assertion that the Commission either had 
considered or was not required to consider all points made 
in the petition. The Commission dismissed appellant’s plea 
for a hearing with the statement that “Section 309 (a) of 
the Act requires the Commission to grant applications with¬ 
out hearing, if upon examination thereof it shall determine 
that the public interest, convenience or necessity will be 
served by the granting thereof” and the further statement 
that “no duty rests upon the Commission to afford any 
person other than the applicant an opportunity to be heard” 
(App. pp. 73-74). It further asserted that the application 
upon which the proceedings before the Commission had 
been had was not defective; that the Commission had not 
determined matters of policy as a result of the hearing held 
before the Examiner contrary to Section 409 (a) of the Act; 
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and explained to its own satisfaction other deficiencies in 
the record upon which the action was taken. Having reached 
the conclusion that the appellant was not entitled jto be 
heard and the applicant having expressed no dissatisfac¬ 
tion with the result reached, the Commission found no| diffi¬ 
culty in explaining the action taken and in disposing cif ap¬ 
pellant’s contentions. 

All that has been said concerning the action of the Com¬ 
mission in denying appellant’s Petitions for Intervention 
applies with even greater force to the ruling on the Petition 
for Rehearing. The same errors which were committjed in 
these earlier rulings were repeated and reemphasized here; 
moreover, this action was taken in the face of a statutory 
provision which seems to have anticipated the situation in 
which appellant found itself when the Commission macfe its 
order final without appellant’s participation. 9 But notwith¬ 
standing the fact that the Commission was construing and 
applying a statutory enactment and one which had [been 
construed by this Court as making provision for “complete 
relief for one in the position of the appellant” {Red driver 
Broadcasting Company v. Federal Communications Com¬ 
mission, Supra), we find the Commission applying the ^ame 
considerations which governed it in construing and apply¬ 
ing its own rules to exclude appellant from the administra¬ 
tive proceedings. These considerations have already lpeen 
shown to be both contrary to the statutory scheme and |vio- 
lative of due process in their earlier application. They! are 
more clearly so here. 

Conceding that the Commission’s action upon a petition 
for rehearing is governed by the exercise of its dis¬ 
cretion, that discretion must be a sound and legal discretion 
and one which must be exercised in the light of the allega¬ 
tions made. The task of curing administrative errors is not 
a wholly unilateral one, but one in which the Commission as 

» The provision referred to is that appearing in Section 405 which provides 
that “any person aggrieved or whose interests are adversely affected” is en¬ 
titled to file such a petition and have it considered by the Commission whether 
or not such person may have been a “party” to the proceedings in whichj the 
order complained of was made. 
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well as parties appearing before it must engage. In this 
case, the action of the Commission in denying appellant’s 
Petition for Rehearing was not only an abuse of discretion 
which amounts to reversible error—it was more than that. 
It was the last in a series of events which made the order 
granting the WHDH application entirely void as a denial of 
due process. 

CONCLUSION. 

For the reasons herein stated, the Decision and Order 
appealed from is not merely erroneous, it is entirely void. 
The case should be remanded to the Commission wdth in¬ 
structions to grant appellant relief of the nature requested 
in appellant’s Petition for Rehearing. 

Respectfully submitted, 

National Broadcasting Company, Inc., 
By D. M. Patrick, 

Philip J. Hennessey, Jr., 
Its Attorneys, 

810 Colorado Bldg., 
Washington, D. C. 

A. L. Ashby, 

Henry Ladner, 

Of Counsel. 

September 15, 1941. 





37 


STATUTES, TREATIES, REGULATIONS AND RIfLES 

INVOLVED. 

Communications Act of 1934, Act of June 19,1934, C. 652, 
4S Stat. 1064; U. S. C. Title 47, Sees. 151 et seq. 

Section 4 (i): 

“The Commission may perform any and all acts, 
make such Rules and Regulations, and issue such 
orders, not inconsistent with this Act, as may be reces¬ 
sary in the execution of its functions.” 


Section 4 (j): 

“The Commission may conduct its proceedings in such 


manner as will best conduce to the proper dispatch of 
business and to the ends of justice. * * * ” 

Section 303 (f): 


“Make such regulations not inconsistent with law as it 
may deem necessary to prevent interference betWeen 
stations and to carry out the provisions of this Act; 
Provided, however, that changes in the frequencies), au¬ 
thorized power, or in the times of operation of any sta¬ 
tion shall not be made without the consent of the station 
licensee unless, after a public hearing, the Commission 
shall determine that such changes will promote phblic 
convenience or interest or will serve public necessity, 
or the provisions of this Act will be more fullv complied 
with;” ‘ i 


Section 409 (a): 


“ Any member or examiner of the Commission, or the 
director of any division, when duly designated by the 
Commission for such purpose, may hold hearings, sign 
and issue subpoenas, administer oaths, examine wit¬ 


nesses, and receive evidence at any place in the United 
States designated by the Commission; except that in 
the administration of Title III an examiner may not be 
authorized to exercise such powers with respect to a 
matter involving (1) a change of policy by the Comniis- 
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sion, (2) the revocation of a station license, (3) new de¬ 
vices or developments in radio, or (4) a new kind of use 
of frequencies. In all cases heard by an examiner the 
Commission shall hear oral arguments on request of 
either party.” 

Commission's Rules and Regulations. 

Section 1.71: 

“Applications made on prescribed forms, exceptions.— 
Each application for an instrument of authorization 
shall comply with the Commission’s Rules and Regula¬ 
tions and shall be made in writing, subscribed and 
verified as provided in section 1.121, on a form fur¬ 
nished by or in the manner prescribed by the Commis¬ 
sion # * *: Provided however, that in cases where an 
applicant desires a modification of a rule or regulation, 
he shall submit a formal petition setting forth the de¬ 
sired change and the reasons in support thereof. The 
required forms may be obtained from the Commission 
or from any of its field offices. (For a list of such offices 
and related geographical districts, see appendix Xo. 3) 

Section 1.72: 

“Defective applications.—(a) Applications which are 
defective with respect to completeness of answers to 
required questions, execution, or other matters of a 
purely formal character will not be received for filing 
bv the Commission unless the Commission shall other- 
wise direct. 

(b) Applications which have been received for filing 
but which are not in accordance with the Commission’s 
rules, regulations or other requirements will be con¬ 
sidered defective. If an applicant by specific request 
of the Commission is required to file any documents or 
information not included in the prescribed application 
form, a failure to comply therewith will constitute a 
defect in the application. Such defective applications 
will not be considered by the Commission.” 

Section 1.102: 

“Intervention.—Petitions for intervention must set 
forth the grounds of the proposed intervention, the 
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position and interest of the petitioner in the proceed¬ 
ing, the facts on which the petitioner bases his claim 
that his intervention will be in the public interest, and 
must be subscribed or verified in accordance with sec¬ 
tion 1.122. The granting of a petition to intervene jshall 
have the effect of permitting intervention before the 
Commission but shall not be considered as any recogni¬ 
tion of any legal or equitable right or interest ib the 
proceeding. The granting of such petition shall not 
have the effect of changing or enlarging the issues 
which shall be those specified in the Commission ’{? no¬ 
tice of hearing unless on motion the Commission jshall 
amend the same.” 

I 

Section 3.22: 

“Classes and power of standard broadcast stations.— 
(a) Class I station—A ‘class 1 station’ is a dominant 
station operating on a clear channel and designed to 
render primary and secondary service over an ex¬ 
tended area and at relatively long distances. Its pri¬ 
mary service area is free from objectionable interfer¬ 
ence from other stations on the same and adjacent 
channels and its secondary service area free froi^i in¬ 
terference except from stations on the adjacent c|han- 
nel, and from stations on the same channel in accor¬ 
dance with the channel designation in section 3.25 Cr in 
accordance with the ‘Engineering Standards of Alloca¬ 
tion’. The operating power shall not be less thaln 10 
kilowatts nor more than 50 kilowatts. (Also seel sec¬ 
tion 3.25 (a) for further power limitation.) 

Section 3.25: 

“Clear Channels: class I and II stations.—The j fre¬ 
quencies in the following tabulation are designated as 
clear channels and assigned for use by the classes of 
stations as given. 

(a) To each of the channels below there will be as¬ 
signed one class I station and there may be assigned 
one or more class II stations operating limited time or 
daytime only: 640, 650, 660, 670, 700, 720, 750, 760,1770, 
780, 820, 830, 840, 850, 870, 880, 890, 1020, 1040, 1100, 
1120, 1160, 1180, 1200 and 1210 kilocycles. The power 
of the class I stations on these channels shall not be less 
than 50 kilowatts.” 
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(b) To each of the channels below there may be as¬ 
signed class I and class II stations: 680, 710, 790, 970, 
1020,1040,1050,1060,1080,1100,1110,1140,1160,1180, 
1460, 1470, 1480 and 1490 kilocycles.” 

North American Regional Broadcasting Agreement. 

Par. B, 8 (d) of Part II: 

“(d) If within the period of this Agreement the coun¬ 
try to which a clear channel has been assigned shall 
have made use of the channel but not in the manner 
above prescribed or not to the extent required by the 
provisions of this Agreement, such country shall be 
considered as having relinquished that portion of the 
rights which it has not used and at the expiration of 
this agreement, the other countries party thereto shall 
have the right, if they see fit, to withdraw the unused 
privileges from such country and to reassign them to 
any or all of the other interested countries.” 
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United States Court of Appeals 

for the District of Columbia. 

NO. 7933. 

I 

NATIONAL BROADCASTING COMPANY, INC.,! 
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v. 

FEDERAL COMMUNICATIONS COMMISSION | 

and 

MATHESON RADIO COMPANY, INC., j 
BERKS BROADCASTING CO., 
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Appeal from the Federal Communications Commission. 
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I. 

PLEADINGS, DOCKET ENTRIES AND OTHER PAPERS 
DESIGNATED BY APPELLANT. 

2 Notice of Appeal from Decision and Order of the 
Federal Communications Commission and State¬ 
ment of Reasons Therefor. 


I . Notice of Appeal. 

Now comes National Broadcasting Company, Inc. this 
day of June, 1941 and says that it is aggrieved and th 
its interests are adversely affected by decision and order 


i 


Li 

of 
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the Federal Communications Commission dated April 7, 
1941 (reaffirmed on May 20,1941 by denying appellant’s Pe¬ 
tition for Re-hearing) granting an application for a 
3 radio station license filed by Matheson Radio Com¬ 
pany, Inc. as hereinafter more fully appears. 

Wherefore, appellant gives notice of its appeal therefrom 
to the United States Court of Appeals for the District of 
Columbia. 

II. Statement of the Nature of the Proceedings. 

1. Appellant is a corporation organized and existing un¬ 
der the laws of the State of Delaware with its principal 
office at 30 Rockefeller Plaza, New York, N. Y. Appellant 
is the licensee of radio station KOA which station has been 
in continuous operation at Denver, Colorado since De¬ 
cember 15, 1924. For more than twelve years prior to the 
reallocation of stations on March 29, 1941 pursuant to the 
North American Regional Broadcasting Agreement, KOA 
has been authorized to operate unlimited time with power 
of 50 kw on the frequency 830 kc. Under orders of the 
Federal Communications Commission (hereinafter called 
the “Commission”) effective March 29, 1941, and in con¬ 
formity with the terms and provisions of the North Ameri¬ 
can Regional Broadcasting Agreement said station is now 
assigned to the frequency 850 kc. 

2. Matheson Radio Company, Ine. (hereinafter referred 
to as “applicant”) is the licensee of radio station WHD1I 
at Boston, Massachusetts. Said station is now also as¬ 
signed to the frequency 850 kc and prior to the decision 
and order complained of, was licensed to operate with 
power of 1 kw until sunset at Denver. 

3. Continuously between November 11, 192S and April 
7, 1941 the Rules and Regulations of the Federal Radio 
Commission and of the Federal Communications Commis¬ 
sion provided that the frequency of 830 kc (850 kc) upon 
which KOA and WHDH were licensed to operate should 
be classed as a clear channel upon which only one 
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4 station would be permitted to operate at bight. 

Throughout this period KOA, being classed as the 
dominant clear channel station, has been authorizecjl and 
permitted to operate at all times without co-channel inter¬ 
ference at night from any other station in the United 
States. Since 1928 KOA has been protected from co-chjannel 
interference from any Canadian station pursuant to Agree¬ 
ments existing between the Governments of the l|nited 
States and Canada. Since March 29, 1941, (except fd>r the 
action herein complained of on April 7, 1941) KOA 4 ser¬ 
vice and service area within the United States have also 
been entitled to protection from all stations in Canada, 
Mexico and Cuba under the provisions of the North Joner- 
ican Regional Broadcasting Agreement. 

4. Since December 18,1935, the Rules and Regulations of 
the Commission have contained the following provisions 
now found in Section 1.72 of said Rules and Regulations: 

“Any application which is not filed in accordance with 
the Commission’s Regulations will be considered de¬ 
fective. * * * Such defective applications will n|ot be 
considered by the Commission, but will be returned to 
the applicant by the Secretary, with a brief statement 
of the respect in which it is defective.” 

5. Since August 1, 1939, Section 1.71 of the Commission’s 
Rules and Regulations has contained the following pro¬ 
visions : 


“Each application for an instrument of authorization 
shall comply with the Commission’s Rules and Regula¬ 
tions and shall be made in writing, subscribed and veri¬ 
fied as provided in Section 1.121 on a form furnished 
by or in the manner prescribed by the Commission: 
* * * provided, further, that in cases where an appli¬ 
cant desires a modification of a Rule or Regulation he 
shall submit a formal Petition setting forth th^ de¬ 
sired change and the reasons in support thereof. The 
required forms may be obtained from the Commission 
or from any of its field offices. (For a list of such 
offices and related geographical districts see appendix 
No. 3).” 
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5 6. The application of Matheson Radio Company, 

Inc., granted by the Commission on April 7, 1941, 
requested the use of power of 5 kw with a directional an¬ 
tenna during unlimited hours of operation. Said applica¬ 
tion was filed October 25,1938. Neither the application nor 
any other document submitted by the applicant -with said 
application or relating thereto requested any modification 
of the Commission’s Rules and Regulations. 

7. On January 3, 1939, and notwithstanding the proce¬ 
dural requirements of the Commission’s Rules and Regu¬ 
lations and the applicant’s failure to meet the same, the 
Commission designated the WHDH application for hearing 
before Commissioner Case. Its Notice of Hearing dated 
September 2,1939, specified the following issues: 

1. To determine whether the interests of anv other sta- 

•> 

tions may be adversely affected by reason of inter¬ 
ference, particularly stations KOA, WRUF, WEEU 
and WABC; 

2. Because of the pendency of another application with 
which conflict may be had by reason of interference, 
i. e.; B3-P-2408 (WRUF); 

3. To determine whether public interest, convenience 
or necessity would be served by modifying the Rules 
Governing Standard Broadcast Stations, particu¬ 
larly Sections 3JZ2 and 3.25 ; (Part III), to authorize 
the operation of WHDH as proposed; (Italics sup¬ 
plied) 

4. To determine whether station WHDH, operating as 
proposed on 830 kc with 5 kw power would render the 
type of service for which said frequency is designed 
under the Commission’s plan of allocation and 
Standards of Good Engineering Practice. 

8. On February 23, 1939, appellant filed a Petition to In¬ 
tervene in any proceedings relating to the WHDH applica¬ 
tion. In said Petition it was alleged, among other things, 
that the operation of WHDH as proposed would cause in- 



terference to KOA in areas where KOA’s sighal is 
6 now interference free; that appellant would be ag¬ 
grieved and its interests adversely affected should 
WHDH be authorized to operate as proposed; and thdt the 
operation of WHDH as proposed would not be in the piublic 
interest, convenience and necessity. This Petition was de¬ 
nied by Commissioner Payne on October 2, 1939 and, on 
October 10,1939, a Petition to Review his action, filed linder 
Section 1.256, was also denied by the Commission. 

9. On September 29, 1939, appellant filed a Motion to 
Dismiss the WHDH application because said application 
was patently in conflct with Sections 3.22 and 3.25 of the 
Commission’s Rules and Regulations and because of the 
failure of the applicant to conform to the requirements of 
Section 1.71 of the Commission’s Rules and Regulations. 
The relief requested by appellant was that the hearing ^hen 
scheduled upon said application be cancelled and that] the 
application be dismissed and returned to the applicant. 
This Motion was denied by the Commission on December 
5, 1939. 

10. On December 2, 1939, the Commission, on its own 
motion, issued a second Notice of Hearing to replace the 
Notice originally issued on September 2, 1939, as afore¬ 
said, which Notice specified the following issues: 

i 

1. To determine whether or not the Commission’s R)ales 
and Regulations Governing Standard Broadcast Sta¬ 
tions, particularly Sections 3.22 and 3.25 (Part 111) 
properly interpreted and applied preclude the grant¬ 
ing of the application. (Italics supplied) 

2. To determine the nature, extent and effect of any 
interference which would result should the appli¬ 
cant’s proposed station operate simultaneously ■vtith 
stations KOA, WRUF, WEEU and WABC; 

3. To determine the nature, extent and effect of any 
interference which would result should the appli¬ 
cant’s proposed station operate simultaneously With 
station WRUF operating as proposed in its pending 
application (File B3-P-2408). 
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7 11. On January 29, 1940, a hearing was held upon 
the second or substituted Notice of Hearing before 

an Examiner of the Commission which hearing was fol¬ 
lowed on December 9, 1940, by the issuance of the Commis¬ 
sion’s “Proposed Findings of Fact and Conclusions”. In 
said “Proposed Findings of Fact and Conclusions” three 
of the five members of the Commission present and par¬ 
ticipating proposed that Section 3.25 of the Commission’s 
Rules and Regulations be amended so as to alter the status 
of the frequency 830 kc to permit the nighttime operation 
of WHDH as proposed in the pending application and also 
recommended that said application be granted. Two Com¬ 
missioners dissented in a separate opinion released on the 
same day. 

12. On December 16, 1940, and after being advised of the 
contents of the Commission’s “Proposed Findings of Fact 
and Conclusions”, appellant filed a second Petition to In¬ 
tervene in which, among other things, it requested that it 
be permitted to: 

(a) File a motion to reopen the proceedings in order 
to afford appellant an opportunity to introduce 
evidence, cross examine all witnesses and other¬ 
wise participate fully in the proceedings. 

(b) Upon such record file Proposed Findings of Fact 
and Conclusions of Law. 

(c) Have the right to file exceptions to any proposed 
Commission Decision thereafter issued. 

(d) Request Oral Argument upon such decision and 
upon exceptions thereto, and 

(e) In all respects participate fully in the important 
issues involved in the application of Matheson 
Radio Company, Inc. 

Said Petition was denied by order of the Commission 
dated January 7, 1941, at which time it was announced that 
appellant would be permitted to file a brief amicus 

8 curiae. 

13. Thereafter on January 27,1941, appellant filed 
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its Brief amicus curiae and, on February 20, 1941, I oral 
argument was had before the Commission in which appel¬ 
lant was permitted to participate not as a party in interest 
but again as amicus curiae. On March 27, 1941, the Com¬ 
mission publicly announced that it had adopted the “pro¬ 
posed Findings of Fact and Conclusions” made public on 
December 9, 1940, by a vote of three to two with two ihem- 
bers not participating. On April 7, 1941, a formal Opjer 
to this effect was promulgated effective on the same d^y. 

14. On April 25, 1941 and pursuant to the provisions of 
Section 405 of the Communications Act of 1934 appellant 
filed a Petition for Rehearing. On May 20, 1941 the Com¬ 
mission entered its Order denying appellant’s Petition) for 
Rehearing and reaffirming its decision and order of April 
7, 1941. 

III. Reasons Relied on by Appellant. 

1. The Commission erred in failing to return the WHDH 
application to the applicant without action as a | de¬ 
fective application under its Rules. 

2. The Commission erred in denying the Petition to! In¬ 
tervene filed by appellant September 23, 1939. 

3. The Commission erred in denying the Motion to Dis¬ 
miss the WHDH application filed by appellant Sep¬ 
tember 29, 1939. 

4. The Commission erred in denying the Petition to In¬ 
tervene filed by appellant December 16, 1940. 

5. The Commission erred in denying the Petition for (Re¬ 
hearing filed by appellant April 25, 1941. 

6. The Commission’s Decision and Order of April 7, 1941 
(reaffirmed May 20, 1941) is contrary to law for each 

of the following reasons: 

I 

9 (a) It results in a substantial modification of jthe 

license held by appellant authorizing it to op¬ 
erate radio station KOA without having 
appellant an opportunity to be heard as 


afforded 

required 
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by Section 312 (b) of the Communications Act of 
1934. 

(b) It results in a change in the class and character 
of the frequency of radio station KOA without 
the consent of the licensee of said station and with¬ 
out affording said licensee an opportunity to be 
heard as required by Section 303 (f) of the Com¬ 
munications Act of 1934. 

(c) It results in a degradation of service on 830 kc 
(850 kc) which will be prejudicial to the priority 
rights of the United States on this channel un¬ 
der Paragraph B 8 (d) of Part II of the North 
American Regional Broadcasting Agreement with¬ 
out affording appellant an opportunity to be heard 
on its own behalf and on behalf of the listeners it 
serves. 

(d) It results in a discrimination against service to 
rural listeners in order to furnish additional ser¬ 
vice to the residents of the City of Boston and as 
such is violative of the requirements of Section 307 
(b) of the Communications Act of 1934. 

(e) It effects a change in the policy of the Commission 
with respect to the use of the frequency 830 kc 
(850 kc) and authorizes and directs a new kind of 
use of said frequency after a hearing before an 
examiner contrary to Section 409 (a) of the Com¬ 
munications Act of 1934. 

(f) The Commission was without power to grant the 
WHDH application except after a hearing upon 
issues clearly defined and after affording appellant 

10 an opportunity to participate fully in such hearing, 

(g) The Commission was without power to take any 
action upon the WHDH application except to re¬ 
turn said application to the applicant as required 
by its Rules and Regulations. 

(h) The Commission was without power under its 
Notice of Hearing dated December 2, 1939, either 
to amend its Rules and Regulations fixing the 
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status of the frequency 830 kc (850 kc) or to ^rant 
the WHDH application which was clearly in con¬ 
flict with said Rules and Regulations. 

(i) The Commission was without power to grant the 
WHDH application except after a full hearing in 
which the burden of proof was upon the applicant 
to show that the granting of its application would 
make for a fair, efficient and equitable distribution 
of radio service and would in all respects ^erve 
the public interest, convenience and necessity] 

7. The Decision and Order complained of is erroneous, 
arbitrary and capricious, in that it constitutes aiji at¬ 
tempt by the Commission while acting in its qpasi- 
judicial capacity to ignore and retroactively to rdpeal 
its own pronouncements promulgated while acting in 
its legislative capacity. 

8. The Decision and Order complained of is arbitrary 
and capricious in that, despite applicant’s express! dis¬ 
avowal of such a purpose, it is predicated upon a [pro¬ 
posal for a new kind of use of the frequency 830 kc 
(850 kc) concerning which appellant had no due and 
timely notice and upon which it was not heard pridr to 

the issuance of said final Decision and Order. 

11 9. The Decision and Order complained of is arbitrary 

and capricious in that it is predicated upon a pro¬ 
posal for the use of the frequency 830 kc (S50 kc) ad¬ 
vanced by the Commission subsequent to the issuance 
of its second Notice of Hearing which Notice clearly in¬ 
dicated that such a proposal would not be considered. 

10. The Decision and Order complained of was made with¬ 
out affording appellant the type and character of hear¬ 
ing required by the Communications Act of 1934. 

11. The Findings and Conclusions of the Commission! are 
insufficient to support the Decision rendered and do 
not fairly report and represent the evidence in j the 
record. 

I 
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12. The evidence is insufficient to support the Commis¬ 
sion’s Decision and Order in that it affords no basis 
for a comparison of the services rendered by radio 
stations WHDH and KOA. 

13. The evidence is insufficient to support the Commis¬ 
sion’s Decision and Order in that it fails to afford any 
basis for a determination of the relative scope, charac¬ 
ter and quality of the radio services available to the 
residents of Boston and the area adversely affected 
by the granting of the WHDH application. 

14. The Decision and Order complained of is illegal, void 
and in violation of the due process clause of the Fifth 
Amendment to the Constitution of the United States 
in that it is based upon facts and issues concerning 
which appellant was denied a hearing at any stage of 
the proceedings. 

12 IV. Review Requested. 

Wherefore the appellant prays an order reversing said 
decision and order of the Federal Communications Commis¬ 
sion and for such further relief as to this Honorable Court 
may seem just and proper. 

Respectfully submitted, 

National Broadcasting Company, Inc., 
By D. M. Patrick, 

Philip J. Hennessey, Jr., 

Its Attorneys , 

810 Colorado Bldg., 
Washington, D. C. 

A. L. Ashby, 

Henry Ladner, 

Of Counsel. 
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Acknowledgment of Service. 

Service of the foregoing “Notice of Appeal From De¬ 
cision and order of the Federal Communications Commis¬ 
sion and Statement of Reasons therefor ” and receipt of a 
full, true and correct copy is hereby acknowledged tjiis 7 
day of June, 1941. 

FEDERAL COMMUNICATION COMMISSION, 

By T. J. SLOWIE, 

68 Endorsed: Docket File Copy Original 

Federal Communications Commission 

Washington, D. C. 

File No. Bl-P-2201 
Docket No. 5453 

Notice 

In re Application of Matheson Radio Company Inc. 

(WHDH) 

Dated July 27, 1939 j 

For Construction Permit 
Class of Service Broadcast 
Class of Station Broadcast 
Location Saugas, Mass.; Trans. Boston, Mass.; Studio 

Operating Assignment Specified Frequency 830 kc direc¬ 
tional antenna night Power 5 kw night; 5 kw day Houi}s of 
operation Unlimited 

The foregoing application has been designated for hear¬ 
ing at the office of the Commission, Washington D. C. on 
the 10th day of October, 1939. 

1. To determine whether the interests of any other sta¬ 
tions may be adversely affected by reason of interference, 
particularly Stations KOA, WRUF, WEEU and WA}3C; 

2. Because of the pendency of another application with 
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which conflict may be had by reason of interference, i. e. 
(B3-P-2408) WRUF; 

3. To determine whether public interest, convenience or 
necessity would be served by modifying the Rules Govern¬ 
ing Standard Broadcast Stations, particularly Sections 3.22 
and 3.25 (Part 3), to authorize the operation of WHDH as 
proposed; 

4. To determine whether Station WHDH, operating as 
proposed on 830 kc with 5 kw power would render the type 
of service for which said frequency is designated under the 
Commission’s plan of allocation and Standards of Good 
Engineering Practice. 

The application involved herein will not be granted by 
the Commission unless the issues listed above are deter¬ 
mined in favor of the applicant on the basis of a record duly 
and properly made by means of a formal hearing. 
69 The applicant is hereby given the opportunity to 
obtain a hearing on such issues by filing a written 
appearance in accordance with the provisions of Section 
1.382(b) of the Commission’s Rules of Practice and Pro¬ 
cedure. Persons other than the applicant who desire to be 
heard must file a petition to intervene in accordance with 
the provisions of Section 1.102 of the Commission’s Rules of 
Practice and Procedure. 

The applicant’s address is as follows: 

Matheson Radio Co. Inc. 

Radio Station WHDH, 

Hotel Touraine, 62 Boylston St., 

Boston, Mass. 

Dated at Washington, D. C. September 2, 1939. 

By the Commission 

T. J. SLOWIE, 

Secretary. 

• ••*•••••• 
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Petition to Intervene 


National Broadcasting Company, Inc., files this Petition 
to Intervene in the above entitled matter. In support there¬ 
of it asserts: 

1. Petitioner operates station KOA at Denver, Colorado 
on 830 kc with power of 50 kw unlimited time. 

2. The operation of station WHDH at Boston, Mass., as 
proposed will cause interference to station KOA in areas 
where KOA’s signal is now interference free. 

3. Petitioner would be aggrieved and its interests; ad¬ 
versely affected should WHDH be authorized to operate 
as proposed. 

4. The operation of WHDH as proposed would not be in 
the public interest, convenience and necessity. 

Respectfully submitted, 

NATIONAL BROADCASTING COMPANY, JNC. 

A. L. ASHBY | 

PHILIP J. HENNESSEY, JR. | 
HENRY LADNER 
JOHN J. HURLEY 
Its Attorneys 
201 Normandy Building 
Washington, D. C. 

By PHILIP J. HENNESSEY, JR. j 
Dated this 23rd day of September 1939. 
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Order 


Upon consideration of a Petition to intervene filed herein 
on September 23,1939, by National Broadcasting Company, 
Inc., 

It is ordered, on this the 29th day of September, 19^9, 
that the Petition be, and the same is, hereby, denied, ; 
See decision entered this day in Docket No. 5698 


on 
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Petition of Orlando Broadcasting Company, Inc. 

By order of George Henry Payne, Commissioner. 

FEDERAL COMMUNICATIONS COMMISSION 
T. J. SLOWIE, 

Secretary. 

103 Decision on Petition to Intervene and Request 
for Enlargement of the Issues. 

Payne, Commissioner (Presiding at Motions Docket) 

This petition was filed by the Orlando Broadcasting 
Company, Inc., licensee of Radio Station WDBO, Orlando, 
Florida, and requests leave to intervene in the hearing 
designated by the Commission on the above-entitled appli¬ 
cation and further requests that the issues heretofore des¬ 
ignated by the Commission to be heard at said hearing be 
enlarged to include the following: (a) to determine the 
extent of the broadcast service alreadv rendered in the 
Orlando area; (b) to determine if the interests of Station 
WDBO will be adversely affected by a grant of the above- 
entitled application; and (c)' to determine w’hether the 
operations of the station proposed by the applicant will be 
in accord with the Commission’s plan of allocation and 
standards of good engineering practice. 

Petitioner requests that it be made a party in the pro¬ 
ceedings on the application of Hazelwood, Inc. and that it 
be allowed to present evidence on the issues listed in the 
Notice of Hearing heretofore published by the Commission 
as well as upon the additional issues requested to be added 
and any further issues which may be added hereafter. 

When the application of Hazelwood, Inc. was received 
by the Commission it was examined as required by Section 
309(a) of the Act, and because the Commission w’as unable 
upon such examination to reach the decision that the public 
interest, convenience and necessity would be served by a 
grant of the application it was designated for hearing in 
order to afford the applicant an opportunity to be heard 
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on the question of whether or not the application shouild be 
granted. The only issue specified by the Commission in 
the Notice of Hearing was that relating to the possibility 
of adverse effect upon the service rendered by Stations 
KLRA, WHK and WMFJ by reason of electrical inter¬ 
ference which might result from the operation of the!pro¬ 
posed new station. 

104 The instant petition to intervene and to enlargp the 
issues to include questions other than those specified 
in the Notice of Hearing requires an interpretation o|P the 
Commission’s rule 1.102 which became effective on August 
1,1939. Because the questions raised by the instant petition 
are also involved in a number of other petitions now 
pending on the motions docket, I feel that it is appropriate 
to express in some detail my views concerning the (suf¬ 
ficiency of the instant petition in the light of the Commis¬ 
sion’s present rule governing intervention and enlargement 
of issues. 

The Commission’s rule relating to intervention andj en¬ 
largement of issues, reads as follows: 

“Sec. 1.102 Intervention. Petitions for intervention 
must set forth the grounds of the proposed intervention, the 
position and interest of the petitioner in the proceeding, 
the facts on which the petitioner bases his claim that his 
intervention will be in the public interest and must be Sub¬ 
scribed or verified in accordance with Sec. 1.122. The 
granting of a petition to intervene shall have the effect of 
permitting intervention before the Commission but sfiall 
not be considered as any recognition of any legal or equit¬ 
able right or interest in the proceeding. The granting of 
such petition shall not have the effect of changing or en¬ 
larging the issues which shall be those specified in ( the 
Commission’s notice of hearing unless on motion the Com¬ 
mission shall amend the same.” 

In applying this rule to the instant petition I will deal 
with the request to intervene, and the request to enlarge 
issues separately. 
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Petitioner’s Request to Intervene 

The underlying purpose of the Commission in adopting 
its present rule on intervention was to correct a practice 
which had become prevalent under the prior rule of the 
Commission relating to intervention. Under its former 
rule, the Commission permitted any person to intervene in 
a hearing if his petition disclosed “a substantial interest 
in the subject matter.” This standard was so broad and 
the Commission’s practice under it was so loose that inter¬ 
vention in Commission hearings came to be almost a mat¬ 
ter lying in the exclusive discretion of persons seeking to 
become parties to Commission proceedings. The experi¬ 
ence of the Commission during the past few years clearly 
demonstrated that the participation of parties other than 
the applicant in broadcast proceedings in a great many 
cases resulted in unnecessarily long delays and expense to 
both the Commission and applicants without any compen¬ 
sating public benefit. In many cases the major function 
served by intervenors was to impede the progress of the 
hearing, increase the size of the record, confuse the issues 
and pile up costs to the applicant and to the Commission 
through the introduction of cumulative evidence, unneces¬ 
sary cross-examination, dilatory motions, requests for oral 
argument and other devices designed to prevent expeditious 
disposal of Commission business. 

105 The underlying purpose of the present rule is to 
limit participation in proceedings, particularly on 
broadcast applications, to those persons whose participa¬ 
tion will be of assistance to the Commission in carrying 
out its statutory functions. The present rule requires a 
petitioner to set forth not only his interest in the proceed¬ 
ing but also “the facts on which the petitioner bases his 
claim that his intervention will be in the public interest”. 
The fact that a proposed intervener may have the right to 
contest in a court the validity of an order granting or deny¬ 
ing a particular application does not in and of itself mean 
that such person is entitled as a matter of right to be made 





a party to the proceedings before the Commission on such 
application. Intervention in proceedings before adminis¬ 
trative agencies like the Federal Communications (pom- 
mission is ordinarily covered by statutory provision. The 
Communications Act contains no provisions giving the ifight 
of intervention in proceedings before the Commission to 
any person or class of persons, but expressly provides Ithat 
the Commission may conduct its proceedings in such liian- 
ner as will best conduce to the proper dispatch of business 
and to the ends of justice. By the adoption of Rule 1.102 
the Commission in effect has declared that it will conduce 
to the proper dispatch of business and to the ends of jus¬ 
tice if it permits intervention in a proceeding beforp it 
only if the making of a record in which the facts are fully 
and completely developed, is facilitated by permitting the 
requested intervention. It is this theory—that where the 
public will benefit through aid or assistance given to the 
Commission or the applicant by a party-intervenor ip a 
broadcast hearing, such participation should be permitted— 
which underlies Rule 1.102. 

The petition of the Orlando Broadcasting Company, Ijic., 
utterly fails to meet the requirement of the present ijule 
on intervention. In so far as it requests permission! to 
participate in the hearing already designated on the appli¬ 
cation of Hazelwood, Inc., it simply prays that the peti¬ 
tioner be made a party and be allowed to present “Evi¬ 
dence”. Not the slightest intimation is given as to the 
type of evidence wdiich the petitioner desires to adduce or 
what petitioner intends to prove by the introduction of 
such evidence. The only issue mentioned in the Commis¬ 
sion’s Notice of Hearing is the issue of electrical interfer¬ 
ence to Stations KLRA, WHK and WMFJ, which are njow 
operating either on 1390 kc (the frequency requested by 
Hazelwood, Inc.) or on adjacent frequency. The petitioner 
operates its station on 580 kc, so there could be no electrical 
interference to petitioner’s station, and while it -would rjot 
be impossible for the petitioner to obtain data on the issue 
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specified in the Commission’s Notice of Hearing, it is not 
likely that the petitioner is as well informed or is as well- 
equipped to adduce testimony concerning the issue of elec¬ 
trical interference as is the Commission itself. Without 
a proper showing of the type of evidence proposed to be 
adduced and the facts expected to be proved thereby, the 
Commission would not be justified in permitting the peti¬ 
tioner to intervene in the proceedings on the application 
of the Hazelwood, Incorporated. 

106 On the basis of the allegations now set forth in the 
instant petition the request for intervention must be 
denied in so far as it requests permission to participate in 
the hearing on the issue already designated. In so far as 
the petition requests permission to adduce evidence per¬ 
taining to the issues which it requests the Commission to 
add to the Notice of Hearing, it is necessarily contingent 
upon the action which is taken on the request to enlarge 
issues. For reasons stated below, this request must also 
be denied. Hence, the request to intervene in order to 
adduce evidence relating to these issues must be denied 
not only for the reasons above stated but also because the 
request to enlarge issues is denied. 

Petitioner’s Request to Enlarge Issues 

The determination of what issues an applicant for broad¬ 
cast facilities should be required to meet in a hearing on his 
application is a matter committed by Congress to the dis¬ 
cretion of the Commission. No hearing whatever is re¬ 
quired if the Commission is able upon an examination of 
an application to determine that the public interest, con¬ 
venience and necessity will be served by granting the ap¬ 
plication. If the Commission is not able to reach such a 
determination upon the examination of an application the 
statute requires that notice and an opportunity to be heard 
shall be given the applicant, but not otherwise. 

Good administration, both from the theoretical and prac¬ 
tical standpoint, requires that unduly long and expensive 
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hearings should be avoided. Therefore, the Commission 
should not burden itself or the applicant by the injection 
in a hearing of issues concerning which the Commission has 
already satisfied itself. Furthermore, if in a particular 
case it appears that a hearing on a particular issue wbuld 
be expensive and time-consuming, while a hearing on an¬ 
other issue, which might finally dispose of the application, 
would be relatively inexpensive and expeditious, the Com¬ 
mission as a matter of administrative convenience should 
set down the application for hearing only on the latter isjsue. 

In the instant case the Commission was unable to £nd 
that the public interest, convenience and necessity woul|l be 
served by granting the application of Hazelwood, Inc., be¬ 
cause of the possibility of interference with the service now 
rendered by three other stations. If at the hearing oii| its 
application the applicant is unable to sustain the burden 
with respect to this issue, the Commission will enter an or¬ 
der denying the application, which will completely dispose 
of the proceedings. In such event, it would have t^een 
wholly unnecessary and wasteful of both time and mofiey 
for the Commission to have ordered a hearing not only upon 
the issue of electrical interference but also upon otherj is¬ 
sues which might also have constituted a basis for denying 
the application. 

107 It is incumbent upon any person requesting the 
injection of new issues in a hearing to show not o|nly 
that the issues which he proposes to have the Commission 
add are proper matters for the Commission to consider, 
and that there is a basis for believing that the Commission 
wfill be required to deny the application on the new grounds 
alleged, but also that the proposed new issues should be 
heard at the hearing already set rather than at a later tiitne. 
Certainly, if the issues specified by the Commission irk a 
Notice of Hearing are in themselves a sufficient basis jfor 
denying an application if the applicant fails to sustain its 
burden of proof, no third person is harmed because |he 
Commission does not also include in the hearing other bnd 
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different issues, even though conceivably it may be neces¬ 
sary at some later time for the Commission to designate 
the application for further hearing if the applicant meets 
its burden on the issues already specified. The instant 
petition, to enlarge issues merely states that the three is¬ 
sues requested for inclusion in the hearing are proper issues 
for the Commission to consider before acting upon the ap¬ 
plication of Hazelwood, Inc. Assuming for the purpose of 
this opinion but not conceding, that the three issues pro¬ 
posed to be included in the hearing are proper for the Com¬ 
mission to consider, petitioner has utterly failed to show 
that the insertion of these additional three issues in the 
hearing at this time on the application of Hazelwood, In- 
porated, would expedite the disposition of this application 
and not merely result in a more costly, drawn out and com¬ 
plicated record, with no attendant advantages to the Com¬ 
mission or to the public. 

For the foregoing reasons, the petition to enlarge issues 
is denied. 

By order of George Henry Payne, Commissioner. 

FEDERAL COMMUNICATIONS COMMISSION 

T. J. SLOWIE, 

Secretary. 

Dated September 29th, 1939. 

#*##*•**•• 

124 Motion to Dismiss Application 

National Broadcasting Company, Inc., an intervener in 
the above entitled matter moves to dismiss the above en¬ 
titled application of Matheson Radio Company, Inc. 

In support of its Motion this intervener avers: 

1. The application upon its face requests unlimited hours 
of operation—see application upon FCC form 304 for Modi¬ 
fication of Station License; application upon FCC form 
301 attached thereto as exhibit A; see also Commission’s 
Notice of Hearing. 

2. At the time said application was filed it was, it is now, 
and at all intervening times has been, an application for 




hours of operation for which station WHDH was and is 
ineligible under the Commission’s Rules and Regulations; 
to-wit: Under Rule 116 prior to August 1, 1939 and under 
Paragraphs 3.22 and 3.25 (a) since August 1, 1939. 

3. At the time said application was filed, at the present 
time, and at all times intervening, the Rules and Regula¬ 
tions of the Commission have provided that such applica¬ 
tions will not be considered by the Commission but will be 
returned to the applicant by the Secretary with a prief 
statement of the respect in which such application is defec¬ 
tive—to wit: Prior to January 1, 1939 under Rule ld)4.1; 
between January 1, 1939 and July 31, 1939 under section 
4.02 of the Commission’s Rules of Practice and Procedure; 
since August 1, 1939 under Paragraph 1.72 of the Com¬ 
mission’s Rules of Practice and Procedure. 

125 Wherefore, this intervener moves that the heading 
now scheduled to be held upon the aforementioned 
application on October 10, 1939 be cancelled; and that the 
application be dismissed and returned to the applicant. 

l 

Respectfully submitted, 

NATIONAL BROADCASTING 

COMPANY, INC. 

A. L. ASHBY 

PHILIP J. HENNESSEY, M. 

HENRY LADNER 

JOHN HURLEY 

By PHILIP J. HENNESSEY, 

Dated this 29th day of September 1939 

• • * # # • * # #j* 

127 Petition for Review Under Section 1J356 

I 

On this Fourth day of October, 1939 National Broadcast¬ 
ing Company, Inc., (KOA,) files this Petition under Section 
1.256 of the Rules and Regulations of the Federal Commu¬ 
nications Commission for: 
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(a) A review and reversal by a quorum of the Commis¬ 
sion of the Order of Commissioner George Henry Payne, 
bearing the date of September 29, 1939, denying a Petition 
to Intervene in the above-entitled matter filed on September 
23, 1939 by National Broadcasting Company, Inc., and 

(b) For other appropriate relief more fully described 
hereinafter. 

Petitioner asserts that its action in filing this Petition is 
timely notwithstanding the lapse of more than two days be¬ 
tween the date of September 29, 1939 which appears upon 
the face of the Order and the date upon which this Petition 
is filed for the following reasons: 

1. On Friday, September 29, 1939, after hearing argu¬ 
ment upon said Petition to Intervene, Commissioner Payne 
advised the undersigned Counsel for Petitioner that he 
would reserve decision upon the Petition until Monday, Oc¬ 
tober 2,1939. 

2. On Monday, October 2, 1939 at about 1 P. M. the un¬ 
dersigned Counsel for Petitioner (who was then in Boston, 

Massachusetts participating in the taking of depo- 
128 sitions by the Applicant) was first advised by Coun¬ 
sel for the Applicant that the Petition to Intervene 
had been denied and Counsel forthwith returned to Wash¬ 
ington, D. C. 

3. A copy of the Order bearing the date of September 29,‘ 
1939 and bearing the seal of the Commission and the signa¬ 
ture of its Secretary -was first received at the offices of the 
Counsel for the Petitioner on October 4,1939, at 9 A. M. 

Specifications of Error 

The Order complained of was not the subject of any de¬ 
cision or opinion. However, it refers to, and appears to be 
based upon, findings similar to those set forth in a decision 
also bearing the date of September 29, 1939 in Docket 5698 
upon a Petition of Orlando Broadcasting Company, Inc. 
This Petitioner alleges that the Order complained of is 
erroneous as a matter of law in the following particulars: 
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1. If the Order is based upon findings that the Petition 
to Intervene filed on behalf of National Broadcasting Com¬ 
pany, Inc. on September 23,1939 is defective for failure to 
allege the position and interest of Petitioner in thb pro¬ 
ceeding and the facts upon which Petitioner bases itsj claim 
that its intervention would be in the public interest, then 
such findings are erroneous. 

2. If the Order is based upon findings that Sectiofi 1.102 
may properly require, and does require, allegations df fact 
over and above those set forth in the Petition of Septem¬ 
ber 23, 1939, then such findings are erroneous and such ad¬ 
ditional requirements of Section 1.102 are void, contrary 
to law, beyond the authority of the Commission to ^dopt, 
and in violation of the Fifth Amendment to the Constitu¬ 
tion of the United States. 

129 3. Because of the failure of Commissioner fayne 

to find that Petitioner’s Petition to Intervene con¬ 
tains all the necessary averments to support its interven¬ 
tion ; his failure to find that Petitioner is entitled as a mat¬ 
ter of right to participate fully in the proceedings in pocket 
5453; and his failure to grant said Petition. 

4. Because the Order complained of is unreasonable, ar¬ 
bitrary, and capricious. 

Prayer for Relief j 

Petitioner prays: 

1. That it be afforded an opportunity to present oral 
argument before a quorum of the Commission and briefs 

2. That the Commission review and reverse the Order 
complained of 

3. That an Order be entered permitting Petitioner to 
participate fully in the proceedings in Docket 5453. 
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4. That the hearing now scheduled to be held in Docket 
5453 on October 10, 1939 be postponed until a date not less 
than 10 days after Commission Action upon this Petition. 

Respectfully submitted, 

A. L. ASHBY 

PHILIP J. HENNESSEY, JR. 
HENRY LADNER 
JOHN J. HURLEY 
Attorneys National Broadcasting Co., 

Inc., (KOA,) 

201 Normandy Building 
Washington, D. C. 

By PHILIP J. HENNESSEY, SB. 
Dated October 4th, 1939. 

146 Order 

Upon consideration on the merits of the Exceptions to 
Decision of Commissioner Payne, Presiding at Motions 
Docket, Petition for Review under Section 1.256 filed herein 
on October 4, 1939, by National Broadcasting Co., Inc., li¬ 
censee of Station KOA, requesting review of the action by 
Commissioner Payne of September 29, 1939, denying Peti¬ 
tion to Intervene therttofore filed by said station, 

It is Ordered, That the action of Commissioner Payne 
Be Affirmed, That the Petition for Review Be Denied, That 
the exception of the petitioner to the action of Commis¬ 
sioner Payne Be Noted, and That the Opposition by the ap¬ 
plicant to said Petition for Review Be Dismissed. 

Dated October 10, 1939. 

FEDERAL COMMUNICATIONS 

COMMISSION 

T. J. SLOWIE, 

Secretary. 
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163 Order 

At a regular meeting of the Commission held at its office 
in Washington, D. C., on the 20th day of November, 1939. 

The Commission having under consideration the order 
heretofore entered, designating Commissioner Case to pre¬ 
side at the hearing in Docket No. 5453, and being fullyj ad¬ 
vised in the premises: 

It Is Ordered, that said Commissioner so designate^ to 
preside at the hearing in the above Docket Be, And Hje Is 
Hereby authorized and empowered to fix the time and place 
such hearing shall be held, to hear, consider, determine!and 
act upon any and all petitions, motions, and other prelim¬ 
inary matters in connection wth, or pertaining to, said pro¬ 
ceeding which may arise prior to the date of said hearinjg. 

FEDERAL COMMUNICATIONS COMMISSION, 

T. J. SLOWIE, 

Secretary. 

I 

• • * * * * # • • | • 

164 File No. Bl-P-2201 1 

Docket No. 5453 
Notice 

In Re Application Of Matheson Radio Company Inc. 

(WHDH) 

Dated July 27,1938 
For Construction Permit 
Class of Service Broadcast 
Class of Station Broadcast 

Location Saugas, Mass.; Trans. Boston, Mass.; Studio 
Operating Assignment Specified 
Frequency 830 kc directional antenna night 
Power 5 kw night; 5 kw day 
Hours of operation Unlimited 

The proposed issues on which the above-entitled applica¬ 
tion will be heard on December 11,1939, at the offices of the 
Commission, Washington, D. C., are as follows: 
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1. To determine whether or not the Commission’s Rules 
Governing Standard Broadcast Stations, particularly Sec¬ 
tions 3.22 and 3.25 (Part III) properly interpreted and ap¬ 
plied preclude the granting of the application; 

2. To determine the nature, extent and effect of any in¬ 
terference which "would result should the applicant’s pro¬ 
posed station operate simultaneously with stations KOA, 
WRUF, WEED and WABC ; 

3. To determine the nature, extent and effect of any in¬ 
terference which -would result should the applicant’s pro¬ 
posed station operate simultaneously with Station WRUF 
operating as proposed in its pending application (File No. 
B3-P-2408). 

Dated at Washington, D. C., December 2, 1939. 

BY THE COMMISSION, 

T. J. SLOWIE, 

Secretary. 

• ••**•*••• 

166 Order 

The Commission, on November 20, 1939, having desig¬ 
nated that Commissioner Case be authorized and empow¬ 
ered to hear, consider, determine and act upon any and all 
Petitions, Motions or other preliminary matters in connec¬ 
tion with or pertaining to the above styled proceeding which 
may arise prior to date of said hearing; and 

It appearing that the Commission, on December 2, 1939, 
amended the issues and reissued a notice of hearing in the 
above styled proceeding; and 

It appearing that there are pending a Petition and Sup¬ 
plemental Petition to Intervene filed by the licensees of 
thirteen broadcast stations, Station KFI and others re¬ 
ferred to therein as the 4 ‘Clear Channel Group”, the Motion 
to Dismiss the application or eliminate Issue No. 3 filed by 
such Group, the Motion to Dismiss application filed by the 
National Broadcasting Company, Inc. (KOA), and the op- 
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position to such Motions to Dismiss filed by the applicant, 
and being fully advised in the premises; 

It Is Ordered that the Petition and Supplemental Peti¬ 
tion to Intervene of the licensees of thirteen broadcast sta¬ 
tions, Station KFI and others referred to therein as the 
“Clear Channel Group”, the Motion to Dismiss the appli¬ 
cation or eliminate Issue No. 3 filed by such Group, the 
Motion to Dismiss application filed by the National Broad¬ 
casting Company, Inc. (Station KOA), and the opposition 
to such Motions to Dismiss filed by the applicant B£, And 
The Same Are Hereby dismissed without prejudice. 

By Order of Norman S. Case, Commissioner, this the 5th 
day of December, 1939. 

FEDERAL COMMUNICATIONS COMMISSION 

JOHN B. REYNOLDS, 

Acting Secretary. 

**•**•**•• 

395 Order 

It Is Ordered That Mr. R. H. Hyde, Be, And He Is Here¬ 
by, assigned as an examiner to preside at the hearing in the 
above entitled matter, scheduled for Monday, January 29, 
1940. 

FEDERAL COMMUNICATIONS COMMISSION, 

T. J. SLOWIE, 

Secretary . 

***** * * * * * 

517 Findings of Fact 

1. These proceedings arose upon the application 6f Ma- 
theson Radio Company, Inc., licensee of Radiobroadcast 
Station WHDH, Boston, Massachusetts, for a permit to in¬ 
crease the power of Station WHDH from 1 kw to 5 kw and 
hours of operation from daytime and until sunset ai; Den¬ 
ver, Colorado, to unlimited time, with directional aiitenna 
at night. The application was designated for hearing jby the 
Commission on January 3, 1939, and afterwards upoin fur¬ 
ther consideration was scheduled for hearing pursuant to 
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a hearing notice dated September 2, 1939. On September 
15, 1939, the petition of Berks Broadcasting Company 
(WEEU) to intervene in the hearing was granted. On 
September 29,1939, a petition to intervene, filed by National 
Broadcasting Company as licensee of Station KOA, and a 
similar petition, filed by Columbia Broadcasting System, 
Inc., as licensee of Station WABC, w’ere denied. On Oc¬ 
tober 6, a petition of the Northern Corporation (WMEX) 
to intervene was denied. On October 10, 1939, the Commis¬ 
sion denied a petition of National Broadcasting Company, 
Inc. (KOA), requesting review of the action of September 
29, 1939, denying its petition to intervene. The hearing of 
the matter was continued indefinitely by the Commission by 
order dated October 12,1939, but thereafter, on October 29, 

1939, the case was again scheduled for hearing. An amended 
notice of hearing was issued December 2, 1939. On Decem¬ 
ber 6, 1939, a petition and supplemental petition to inter¬ 
vene, filed by the licensees of 13 broadcast stations, referred 
to therein as the “clear channel group”, a motion to dismiss 
the application or eliminate certain issues of the hearing 
notice, filed by the same group of licensees, and a motion to 
dismiss the application filed by the National Broadcasting 
Company, Inc., as licensee of KOA, were dismissed. A 
hearing was held on the application January 29 and 30, 

1940, before an officer designated by the Commission to 
conduct the proceedings. Proposed findings and motions 
to strike the intervention and the testimony of Berks Broad¬ 
casting Company (WEEU) were filed by applicant March 
15, 1940. The intervener filed proposed findings March 15, 
1940, and on March 28, 1940, filed an answrer to applicant’s 
motion to strike the intervention of Berks Broadcasting 

Company and the testimony adduced by the latter. 
518 2. The amended notice of hearing upon the appli¬ 

cation, issued by the Commission December 2, 1939, 
contains the following statement of matters to be deter¬ 
mined : 



“1. To determine whether or not the Commission’s Rules 
Governing Standard Broadcast Stations, particularly Sec¬ 
tions 3.22 and 3.25 (part 3) properly interpreted aijid ap¬ 
plied preclude the granting of the application; 

2. To determine the nature, extent and effect of any in¬ 
terference which would result should the applicant’$ pro¬ 
posed station operate simultaneously with stations KOA, 


WRUF, WEEU and WABC; 

3. To determine the nature, extent and effect of any [inter¬ 
ference which would result should the applicant’s projposed 
station operate simultaneously with Station WRUF operat¬ 
ing as proposed in its pending application (File No. )B3-P- 
2408).” 

3. Station WHDH, which is located at Boston, Massachu¬ 
setts, is licensed to operate on the frequency 830 kd with 
1 kw power with time of operation restricted to daytimje and 
evening time preceding sunset at Denver, Colorado. 

4. Station KOA, which is located at Denver, Colorado, is 
licensed to operate on the frequency 830 kc with ^0 kw 
power and unlimited hours of operation. 

5. The operating assignments of Stations WHDH and 
KOA, as provided in the licenses of these stations, comply 
wdth the following provisions of Sections 3.22 and 3.25 of 
the Commission’s Rules: 


“Sec. 3.22 Classes and power of standard broadcast sta¬ 
tions.—(a) Class I station.—A ‘class I station’ is a dom¬ 
inant station operating on a clear channel and designed to 
f v c 
render primary and secondary service over an extended 

area and at relatively long distances. Its primary service 
area is free from objectionable interference from other sta¬ 
tions on the same and adjacent channels, and its secondary 
service area free from interference, except from stations 
on the adjacent channel, and from stations on the pame 
channel in accordance with the channel designation in sec¬ 
tion 3.25 or in accordance with the ‘Engineering Standards 
of Allocation. ’ The operating power shall be not less than 
10 kilowatts nor more than 50 kilowatts.” 
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‘‘Sec. 3.25 Clear channels; classes I and II.—The fre¬ 
quencies in the following tabulation are designated as clear 
channels and assigned for use by the classes of stations as 
given; (a) To each of the channels below there will be as¬ 
signed one class I station and there may be assigned 
519 one or more class II stations operating limited time or 
daytime only: 640, 650, 660, 670, 700, 720, 740, 750, 
760, 770,’800, 810, 820, 830, 850, 860, 870, 980, 990, 1000, 
1070,1090,1130,1150,1170, and 1190 kilocycles. The power 
of the Class I stations on these channels shall not be less 
than 50 kilowatts.” 

6. The applicant requests that Station WHDH be author¬ 
ized to operate unlimited hours on the frequency 830 kc, 
asserting that such operation would tend to accomplish max¬ 
imum service to the public, and for that reason would not 
be inconsistent with the purposes for which Rules 3.22 and 
3.25 w^ere promulgated. But the Commission finds upon 
examination of the matter that the issuance of an authoriza¬ 
tion as applied for by applicant would not be in accordance 
with Section 3.25 of its Rules. Section 3.25 (a) of the Rules 
limits the use of the frequency 830 kc to one full-time station 
of 50 kw power; the applicant proposes to operate its 
station nighttime simultaneously with the station already 
assigned to the frequency. 

7. In designating the instant application for hearing, 
however, the Commission specified certain issues, designed 
to provide for examination of evidence with respect to the 
nature, extent and effect of any interference which might 
be expected to result from operation of Station WHDH in 
the manner proposed by applicant. Upon consideration of 
the evidence material to these issues, it is concluded that 
operation of Station WHDH nighttime, with directional 
antenna, as proposed by applicant, would not cause any 
interference to the primary service of Station KOA, Den¬ 
ver Colorado, and that such interference as the proposed 
operation of WHDH might reasonably be expected to cause 
to reception of KOA -would be limited to receivers in the 
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eastern half of the United States. Any use which might be 
made of the signal of KOA in the area where same might 
be affected by proposed operation of WHDH would jbe de¬ 
pendent upon the characteristics of the individual receiver, 
the signal intensity available, and signal to interference 
ratio involved in each individual case. 

8. The operation of WHDH as proposed by applicant 
would not cause objectionable interference to Stations 
WRUF, WEEU or WABC. 

9. The application of Station WRUF, File No. jB3-P- 
2408, which was pending when this application was desig¬ 
nated for hearing has been withdrawn. 

10. The granting of a permit therefor and operation of 
Station WHDH as proposed by applicant will enable it to 
deliver service of primary signal quality to an area having 
a population of 3,093,000 or to 621,000 more people than 
are now included within the primary service area of the 
station. The hours of operation of applicant statioil will 
be extended two and one-half hours during summer months, 
and a maximum of five and one-half hours during Winter 
months. This will provide a new primary service to 9j4.9% 
of the Boston metropolitan area, including a population of 
2,185,000. In addition to the aforementioned improvements 
and extension of service to residents in the Boston area, 
there will be an improvement and extension of service Ulrich 
applicant station now endeavors to render over the fishing 

banks situated off the New England coast. 

520 11. Upon examination and consideration of the 

evidence adduced with respect to the propose^ use 
of the frequency 830 nighttime at Boston simultaneously 
with the present use of the frequency at Denver, the Com¬ 
mission finds that such operation would permit mor^ effi¬ 
cient use of the frequency and has concluded to amend its 
rules by striking the reference to the frequency 830 kc from 
Subsection (a) of Section 3.25, and by adding the figure 
830 immediately following the figure 790 in SubsectioP (b) 
of Section 3.25. 
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Conclusions 

1. The operation of Station WHDH as proposed herein 
will not cause interference to the primary service of any 
station, and any interference which such operation may 
reasonably be expected to cause to Station KOA, Denver, 
will be limited to interference with intermittent reception 
upon receivers located in the eastern part of the United 
States, remote from the station. 

2. The proposed change in the provisions of Rule 3.25 and 
the granting of the application of Matheson Radio Com¬ 
pany, Inc. will permit of more efficient use of the frequency 
830 kc, and serve public interest, convenience and necessity. 

3. Applicant’s motion to strike the intervention of Berks 
Broadcasting Company should be denied, the Commission 
being of the opinion that applicant has not presented any 
reason why the intervention should not have been allowed 
in the first instance or any reason why the intervener after 
becoming a party to the proceeding should not be permitted 
to continue as such until a final determination is made of the 
matter. 

FEDERAL COMMUNICATIONS COMMISSION, 

T. J. SLOWIE, 

Secretary. 

• ••##•**•• 

521 Commissioners Norman S. Case and T. A. M. Craven 
Dissent from the Proposed Findings of Fact and 
Conclusions of the Commission, and Believe that the 
Proposed Findings of Fact and Conclusions of the 
Commission Should Have Read as Follows: 

Findings of Fact 

1. These proceedings arose upon the application of Ma¬ 
theson Radio Company, Inc., licensee of Radiobroadcast 
Station WHDH, Boston, Massachusetts, for a permit to in¬ 
crease the power of Station WHDH from 1 kw to 5 kw and 
hours of operation from daytime and until sunset at Den- 
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ver, Colorado to unlimited time, with directional antenna 
at night, on the frequency 830 kc. The application w^ls des¬ 
ignated for hearing by the Commission on January 3[ 1939, 
and afterwards upon further consideration was scheduled 
for hearing pursuant to a hearing notice dated September 
2, 1939. On September 15, 1939, the petition of Berks 
Broadcasting Company (WEEU) to intervene in the hear¬ 
ing was granted. On September 20, 1939, a petition of Na¬ 
tional Broadcasting Company to intervene as licensee of 
Station KOA, and a petition of Columbia Broadcasting 
System, Inc., to intervene as licensee of WABC, were 
denied. On October 6, a petition of the Northern Corpora¬ 
tion (WMEX) to intervene was denied. On October 10, 
1939, the Commission denied a petition of National Broad¬ 
casting Company, Inc. (KOA), requesting review of 
522 the action of September 29,1939, denying its petition 
to intervene. The hearing of the matter wa^ con¬ 
tinued indefinitely by the Commission by order date|d Oc¬ 
tober 12, 1939, but thereafter, on October 29, 1939, the case 
was again scheduled for hearing. An amended notice of 
hearing was issued December 2, 1939. On December 6, 
1939, a petition and supplemental petition to intervene^ filed 
by the licensees of 13 broadcast stations, referred to therein 
as the “clear channel group”, a motion to dismiss th|e ap¬ 
plication or eliminate certain issues of the hearing nptice, 
filed by the same group of licensees, and a motion to dismiss 
the application filed by the National Broadcasting pom- 
pany, Inc., as licensee of KOA, were dismissed. A hearing 
was held on the application January 29 and 30,1940, before 
an officer designated by the Commission to conduct the pro¬ 
ceedings. Proposed findings and motions to strike thje in¬ 
tervention and the testimony of Berks Broadcasting Com¬ 
pany (WEEU) were filed by applicant March 15,1940. The 
intervener filed proposed findings March 15, 1940, an^ on 
March 28, 1940, filed an answer to applicant’s motion to 
strike the intervention of Berks Broadcasting Company and 
the testimony adduced by the latter. 
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2. The amended notice of hearing upon the application 
issued by the Commission December 2, 1939, contains the 
following statement of matters to be determined: 

“1. To determine whether or not the Commission’s Rules 
Governing Standard Broadcast Stations, particularly Sec¬ 
tions 3.22 and 3.25 (part 3) properly interpreted and ap¬ 
plied preclude the granting of the application; 

2. To determine the nature, extent and effect of any in¬ 
terference which would result should the applicant’s pro¬ 
posed station operate simultaneously with stations KOA, 
WRUF, WEEU and WABC; 

3. To determine the nature, extent and effect of any in¬ 
terference which would result should the applicant’s pro¬ 
posed station operate simultaneously with Station WRUF 
operating as proposed in its pending application (File No. 
B3-P-2408).” 

3. Station WHDH, which is located at Boston, Massa,- 
chusetts, is licensed for operation on the frequency 830 kc 
with 1 kw power daytime hours and until sunset at Denver, 
Colorado. 

4. Station KOA is licensed to operate on the frequency 
830 kc at Denver, Colorado, with 50 kw power and unlimited 
hours of operation, and is classified as a Class I station 
under the following provision of Sec. 3.22 of the Commis¬ 
sion’s Rules: 

“Sec. 3.22—Classes and power of standard broadcast sta¬ 
tions.—(a) Class I station.—A ‘class I station’ is a dom¬ 
inant station operating on a clear channel and designed to 
render primary and secondary service over an extended 
area and at relatively long distances. Its primary 
523 service area is free from objectionable interference 
from other stations on the same and adjacent chan¬ 
nels, and its secondary service area free from interference, 
except from stations on the adjacent channel, and from 
stations on the same channel in accordance with the ‘En¬ 
gineering Standards of Allocation’. The operating power 




35 


shall be not less than 10 kilowatts nor more than 50 kilo- 

I 

watts.” 

5. The frequency 830 kc, along with certain othOr fre¬ 
quencies, is allocated for use during nighttime hours by one 
50 kw station (class I) by a regulation of the Commission, 
as follows: 

“Sec. 3.25—Clear channels; classes I and II.—The fre¬ 
quencies in the following tabulation are designated a^ clear 
channels and assigned for use by the classes of stations as 
given: 

(a) To each of the channels below there will be ^igned 
one class I station and there may be assigned one or more 
class II stations operating limited time or daytime only: 
640, 650, 660, 670, 700, 720, 740, 750, 760, 770, 800, 8iq, 820, 
830, 850, 860, 870,980, 990,1000,1070,1090,1130,1150, 1170, 
and 1190 kilocycles. The power of the Class I stations on 
these channels shall not be less than 50 kilowatts.” 

6. The applicant requests the Commission to authorize 
the operation of WHDH unlimited time on the frequency 
830 kc simultaneously with the clear channel station, now 
assigned to the frequency, notwithstanding the provisions 
of Sections 3.22 and 3.25 of the Commission’s regulations. 
At the same time the applicant takes the position (in its 
appearance, in a statement during the course of the hearing 
and in its proposed findings) that it is not attacking the 
regulations or suggesting an amendment, change, or modi¬ 
fication thereof; and asserts that it offers no argument! that 
the regulations in their general application do not ^erve 
public interest, convenience, or necessity. 

7. The application clearly is not consistent with the pro¬ 
visions of Sections 3.22 and 3.25 of the Commission’s Begu- 
lations. No construction, interpretation or application of 
these regulations has been shown or suggested in the ^nat¬ 
ters submitted by applicant, which wmuld permit the grant¬ 
ing of the authority requested without allowing an excep¬ 
tion to the application of the regulations. 
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8. The Commission denied petitions from the licensee of 
Station KOA and others on the 830 kilocycle channel to 
participate in the hearing of the instant application. Like¬ 
wise, the Commission denied the petition of a group of 
licensees operating stations in accord with Rule 3.25 (a), to 
participate in this hearing which involves a change of the 
aforesaid rule. Changing a basic rule of the Commission 
in a specific case while at the same time denying parties, 

who may be affected adversely by such change, the 
524 right to participate in the hearing of the case is ques¬ 
tionable legal procedure. Furthermore, such a pro¬ 
cedure cannot safeguard the interest of the public when, as 
in this case, all evidence which may have a bearing on the 
important phases of this national problem of broadcasting 
cannot be available in the record of the hearing. 

9. The applicant contends that operation of WHDH 
nighttime, simultaneously wdth KOA would not cause inter¬ 
ference to the latter, but the testimony on this question is 
not in agreement. An expert in radio engineering, appear¬ 
ing as a consultant of applicant and as a witness in support 
of the application, testified that a usable service would not 
be provided beyond the calculated 500 microvolt signal in¬ 
tensity 50% of the time, field strength contour of Station 
KOA, and that no interference would be caused within the 
500 microvolt 50% field intensity contour for the reason that 
it would not be reached by the 25 microvolt 10% of the time 
contour of WHDH, operating as proposed. The twenty to 
one or greater advantage in field strength ratio which KOA 
would have at its 500 microvolt 50% contour under the 
conditions proposed, is recognized as adequate to prevent 
objectionable interference. The applicant’s projection of 
the WHDH 25 microvolt 10% contour extends from north¬ 
ern Minnesota to western New York and thence to Louisi¬ 
ana. 

10. An expert from the Commission’s staff testified that 
in the absence of unfavorable noise levels and interference 
to reception caused by signals of other stations, field inten¬ 
sities considerably below the value of 500 microvolts 50% 
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of the time provide usable service. The testimony of this 
witness also shows the fact that skywave field intensities 
such as those under consideration, are subject to wide varia¬ 
tions in strength, from hour to hour, day to day, and pveek 
to week. It was calculated that KOA would have a field 


strength of approximately 166 microvolts or greater 90% 
of the time at the same range where it would have a (field 
of 500 microvolts 50% of the time. It was shown in this 
connection, that no sharp line of demarcation couljd be 
drawn between the areas where KOA would and would not 
deliver a usable signal. 

11. There is also disagreement in the testimony with re¬ 
spect to the effect of operation of stations on adjacent chan¬ 
nels upon the usability of the signal of KOA. It w T as sfiowm 
that the effect of the signals from stations on adjacent 
channels would be determined in a large measure by the 
characteristics of the receiving equipment employed by the 
listeners. 

12. The applicant showed that the signal of KOA is now 
subject to interference in certain areas from certain foreign 
stations, particularly CMHI, Santa Clara, Cuba, whictj op¬ 
erates on 830 kc with 5 kw power. This interference, how¬ 
ever, will be eliminated when the changes in allocation con¬ 
templated by the North American Regional Broadcasting 
Agreement are completed. Under the provisions of the 
agreement KOA, if lisYed as a Class I station, will b0 en¬ 
titled to protection against signals from foreign stations 
exceeding 25 microvolts (night) or 5 microvolts (day) at 

the boundary of the United States. 


525 13. Upon consideration of all the evidence ihate- 

rial to the issue, it is concluded that operatioji of 
WHDH as proposed herein would cause interference to 
the reception of service rendered by Station KOA in its 
extended secondary service area. The usefulness of this 
service is dependent upon the characteristics of the indi¬ 
vidual receiver, the signal intensity, available, and the sig¬ 
nal to interference ratio involved in each individual case. 
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14. The operation of WHDH as proposed by applicant 
would not cause objectionable interference to Stations 
WRUF, WEEU or WABC. 

15. The application of Station WRUF, File No. B3-P- 
2048, was withdrawn by applicant prior to the hearing of 
this matter. 

Discussion 

1. A conclusion to grant in full the instant application of 
WHDH can be reached only by applying the engineering 
standards specified for the clear channels of Rule 3.25 (b) 
to the clear channels of Rule 3.25 (a). 

2. Therefore, it is important to review here the engineer¬ 
ing standards which the Commission has recognized hither¬ 
to as being the best engineering practice. These make it 
possible for a clear channel station, operating under Rule 
3.25 (a), to render primary service to a distance of from 
50 to 100 miles, depending upon propagation conditions. 
While this primary service is constant under any specific 
condition, its technical quality varies in proportion to the 
amount of natural noise present in the background of the 
program as heard in the receiver of the listener. Usually, 
with any specified power the farther a listener is from a 
transmitter, the poorer the quality of received primary ser¬ 
vice. In addition to primary service, which is available both 
day and night, it is possible for a station operating in ac¬ 
cord with Rule 3.25 (a) to render a secondary service at 
night. However, because of weaker signals and because of 
variation in the signal intensity from minute to minute, 
hour to hour, day to day, and year to year, all secondary 
service is inferior to primary service. The secondary ser- 
vice~of -a AO kw clear channel station operating in accord 
with Rule 3.22 and 3.25 (a) may be grouped arbitrarily for 
purposes of this discussion into four grades of intermittent 
service, namely, (1) Good, beginning at about 100 miles and 
extending to approximately 400 miles from the transmitter; 
(2) Satisfactory, beginning at about 400 miles and extend¬ 
ing to about 700 miles from the station; (3) Poor, beginning 
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at about 700 miles and extending to about 1000 miles jfrom 
the station; and (4) Occasional, beginning at more than 1000 
miles from the transmitter. The grade of service ife de¬ 
pendent upon the amount of fading, and upon the strejngth 
of the received signal as compared to the loudness of nat¬ 
ural noises also heard in the receiver. While it is possible 
to change the character of these grades of service at any 
specific point by raising or lowering the power at the trans¬ 
mitter, the maximum power now permitted by the Commis¬ 
sion is 50 kilowatts. 

526 3. The service from clear channel stations operat¬ 

ing under Rule 3.25(b) is limited by the permissive 
introduction of radio interference. For this reason tjhese 
stations are capable only of rendering secondary service 
to a much smaller area than are stations operating ujider 
Rule 3.25(a). In an attempt to provide means to control 
the amount of this interference to secondary service, the 
Commission accepted the advice of the radio engineers of 
the country. For stations operating under Rule 3.25(b) 
the Commission decided arbitrarily that interference to the 
secondary service rendered by such stations would be ob¬ 
jectionable if it exceeds 25 microvolts more than 10^i of 
the time when measured where the secondary service signal 
from the desired station has a value of 500 microvolts 50% 
of the time. This arbitrary method of evaluating and Trea¬ 
suring the interference is necessary to secure some sem¬ 
blance of tangibility under conditions of unpredictable vari- 
tion at any specific point. The standard applied her^ is 
not intended to indicate that clear channel stations operat¬ 
ing under Rule 3.25(b) render an interference-free secon¬ 
dary service to the 500 microvolt contour and that there¬ 
after the service is degraded. Much of the secondary ser¬ 
vice of a clear channel station operating under Rule 3.25(b) 
may be inferior in technical quality as compared to thai of 
a clear channel station operating under Rule 3.25(a). 

4. Many radio listeners in the nation must not only rely 
upon secondary service from clear channel stations for the 
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only broadcast service available to them but also millions 
of listeners now rely upon a low grade of secondary service 
in order to enjoy any broadcasting whatsoever. The most 
important problem confronting the Commission is to pro¬ 
vide an improved radio service to these rural listeners. It 
appears that in any successful solution of this problem of 
rural broadcast coverage the Commission must rely pri¬ 
marily upon clear channel stations operating in accord with 
both Rule 3.25(a) and Rule 3.25(b). 

5. Before adopting the engineering standards provided 
for in the existing Rules, the Commission in a public hear¬ 
ing considered the engineering opinion of the nation. The 
preponderant engineering opinion of the nation was that 
at least 25 clear channels of the type specified in Rule 
3.25(a) were necessary to insure good nighttime broadcast 
service with a choice of only two programs to millions of 
persons residing in remote rural regions. 

6. All the channels now provided in Rules 3.25(a) and 
3.25(b) are barely sufficient to provide service for the rural 
areas of the country at night. Much of the rural areas re¬ 
ceive no service in the daytime. Therefore, any reduction 
in the number of either of these classs of clear channels 
would handicap the Commission in providing the much 
needed improvement in rural coverage. This becomes ob¬ 
vious when it is assumed (1) that the listeners in rural 
areas are entitled to a choice of a minimum of four differ¬ 
ent programs, such as now provided to radio listeners in 
most of the metropolitan centers of the nation; (2) that 
the engineers of the country are correct in their assertion 
that each rural listener having available only secondary 
service must have signals available from at least two sta¬ 
tions transmitting the same program in order to obtain a 
reasonable degree of continuity of service; and (3) that 
to secure the most ideal geographical distribution of clear 
channel stations from the standpoint of rural coverage, it 
would be necessary to disregard natural economic laws and 
establish such stations in places remote from markets and 
the centers of talent. 
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r 527 7. The technical quality of radio service ih our 

cities is superior to that now rendered rural areas 
throughout the nation. Therefore, any course of action 
which handicaps the future ability of the Commission to 
equalize quality of service between cities and rural areas 
would be classed as discrimination against the rural popu¬ 
lation. A reduction of the number of clear channels may 
easily result in real discrimination against rural listeners 
i in favor of the population living in metropolitan centers. 

8. In the consideration of the important rural phase of 
the national radio broadcasting problem, the Commission 
4 must balance the effect of Paragraph B, 8(d) of Part II of 

the North American Regional Broadcasting Agreement, 
which reads as follows: 

“ (d) If within the period of this Agreement the country to 
which a clear channel has been assigned shall have made 
* use of the channel but not in the manner above prescribed 

or not to the extent required by the provisions of this 
Agreement, such country shall be considered as having re¬ 
linquished that portion of the rights which it has noti used 
and at the expiration of this Agreement the other coun¬ 
tries party thereto shall have the right, if they see jfit, to 
withdraw the unused privileges from such country and to 
f reassign them to any or all of the other interested coun¬ 

tries.’ * 

» 9. This treaty provision should be interpreted iji the 

light of international practice and international law. It 
means that if the United States should degrade the service 
on a particular class of radio channel on which it no^ has 
prior rights, the United States would lose its right t<j> pro¬ 
tection against the use of such channel in like manner by 
other nations. For example, if the United States now 
designates a station to operate in accordance with the Com¬ 
mission’s Rule 3.25(a), other nations must not permit sta¬ 
tions within their borders to operate in such a manner as 
to cause interference to the service of the United States’ 

i 



station within the borders of the United States. On the 
other hand, if the United States should, by its own action, 
degrade the service rendered on one of its clear channels 
by licensing stations in accord with Rule 3.25(b) instead 
of Rule 3.25(a), other nations may, at a future date, take 
advantage of this situation and designate their stations to 
operate on the same channel in a manner which will cause 
interference within the borders of the United States. There¬ 
fore, if the United States should designate all of the chan¬ 
nels now reserved under Rule 3.25(a) for the use of sta¬ 
tions operating in accord with Rule 3.25(b), the United 
States would be severely handicapped in its future solution 
of its most important national radio technical problem. 

10. The Commission has likewise recognized in its rules 
the necessity for coping with the practical situation inher¬ 
ent in the problem of distributing fairly to the vast number 
of communities of the nation the use of the relatively few 
radio broadcasting channels. This is accomplished by pro¬ 
viding a large number of channels for regional and local 
stations. 

528 11. Regional and local stations render no second¬ 

ary service because several stations operate simul¬ 
taneously on the same channel. This service is cut off by 
interference which the Commission must permit in order 
to solve the practical problem of distributing facilities to 
the various communities of the nation. Furthermore, at 
night the primary service of regional and local stations is 
considerably limited in area as compared to the area served 
by any class of clear channel station, thereby increasing 
the need in rural areas for clear channel service at night. 
Generally speaking, regional and local stations are ineffec¬ 
tive as a means of solving the national problem of rural 
radio service at night. 

12. In effect, the instant application of WHDH proposes 
to render an unlimited time regional station service pri¬ 
marily to the metropolitan district of Boston, which is al¬ 
ready saturated with radio service from several other sta- 
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tions. In order to accomplish this, it is necessary to change 
Rule 3.25(a) so that WHDH may operate as a Clhss II 
station in the manner provided for this class in' Rule 
3.25(b). 

13. A grant of full time operation to the licensee of 
WHDH might enable that licensee to survive with less ef¬ 
fort under the strenuous competitive conditions which now 
confront him in Boston. Unfortunately, however, iij con¬ 
sidering this desire of the licensee of WHDH to imlprove 
his economic situation the Commission should not fail to 
consider likewise the paramount issues affecting the public 
of the nation as a whole. 

14. A substantial improvement in the technical quality 
of service rendered by WHDH to the listeners of Boston 
can be obtained by granting the application in part,! even 
though the Commission denies that part of the proposal 
which hinders the proper solution of the national problem. 
The issue thus may be narrowed to the question of whether 
rural listeners of the nation shall be handicapped in obtain¬ 
ing an improved broadcast service, or whether the people 
of the metropolitan district of Boston, already enjbying 
radio service from many stations, shall have an opportunity 
to listen on an average throughout the year for four hours 
a day longer to the service of WHDH. (The limits qf the 
extension of time are 5 J /> hours per day in Decembei[ and 
2M> hours per day in July.) 

15. In this issue it has not been demonstrated convinc¬ 
ingly that the people of Boston will receive better i*adio 
service generally. However, if it be assumed that noth¬ 
ing need be done to improve broadcast service to the rural 
population of the nation, one may argue that the isolated 
case presented here by WHDH has merit. It can be seated 
in this argument that under present conditions at ItOA, 
if WHDH is permitted to operate simultaneously at bight 
with KOA on the channel, the onlv rural listeners who 
would be deprived of service from KOA reside in the Occa¬ 
sional and poor secondary service areas, and those portions 
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of the satisfactory secondary service area from KOA within 
the States of North Dakota, Minnesota, Missouri, Arkansas, 
Oklahoma and Texas. Also it can be argued that listeners 
in these areas already receive secondary service from other 
stations and that the technical grade of service now re¬ 
ceived by them from KOA is not good secondary service 
and that therefore the operation of WHDH as proposed 
creates insufficient harm to override the advantages of im¬ 
proved service in Boston. 

529 16. On the other hand, listeners in these western 

areas of the country do not receive either the quality 
or the variety of service now available to the citizens of 
Boston. Therefore, to degrade further the service of rural 
listeners dependent in whole or in part upon KOA and 
other clear channel stations is an injustice. Moreover, fav¬ 
orable Commission action in an isolated instance of this 
nature creates a precedent, the mere existence of which may 
handicap future ability to secure improved broadcast ser¬ 
vice to rural areas. Therefore, such favorable action in 
this case would constitute an action resulting ultimately in 
the establishment of an unsound policy for the nation as 
a whole. An unsound public policy of this nature obviously 
would not benefit the listening public. Furthermore, this 
deterioration of radio service is bound to result in reper¬ 
cussions against the entire radio industry. 

17. In this instance, granting in full the application of 
WHDH would limit the future freedom of action of the 
Commission in two ways, to wit., (1) it would reduce the 
needed number of clear channels under Rule 3.25(a), and 
(2) it would ultimately accord rights to other nations which 
rights are not now conceded in the North American Re¬ 
gional Broadcast Agreement. 

18. If proper weight is given to all of the factors dis¬ 
cussed herein it must be concluded that the applicant 
WHDH has not proved that any advantage which may ac¬ 
crue to him or to the people of the metropolitan district of 
Boston outweighs the disadvantages of: 
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A. The application of unsound engineering in the solu¬ 
tion of the rural broadcast problem of the nation. 

B. The establishment of a precedent which may ulti¬ 
mately result in a discrimination against rural listeners in 
favor of those listeners living in metropolitan centers 

C. The establishment of a precedent which may Result 
ultimately in handicaping the United States in providing 
for its people any desirable change in the organization of 
radio broadcast facilities designed to improve rural cov¬ 
erage. 

19. If the Commission desires to degrade any or all of 
the few clear channels provided in Rule 3.25(a), it would 
be far better to do so in a manner which benefits some of 
the underserved rural population of the nation ratheij than 
to favor any metropolitan center already surfeited! with 
radio service. 
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Conclusions 


1. The provisions of the Commission’s Rules Governing 
Standard Broadcast Stations, particularly Sections 3.22 and 
3.25 (Part 3) properly interpreted and applied, preclude 
the granting in full the application. 

2. Operation of Station WHDH as proposed herein Vould 
cause interference to reception of KOA in its extended! sec¬ 
ondary service area, but would not cause interference to 
Stations WRUF, WEEU or WABC. 

3. The application of WRUF which was pending jwhen 
the instant case w^as scheduled for hearing has been iwith- 
drawn. 

4. That part of the application of WHDH which req uests 
unlimited time of operation should be denied for th^ rea¬ 
son that it is not consistent with the provisions of Section 
3.22 and 3.25 of the Commission’s Rules Governing Stand¬ 
ard Broadcast Stations. 

5. That part of the application which requests an in¬ 
crease in power should be granted. 

6. Applicant’s motion to strike the intervention of ^erks 
Broadcasting Company should be denied, the Commission 
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being of the opinion that applicant has not presented any 
reason why the intervention should not have been allowed 
in the first instance or any reason why the intervener after 
becoming a party to the proceeding should not be permitted 
to continue as such until a final determination is made of 
the matter. 

• ##**•**** 

541 Petition to Intervene 

National Broadcasting Company, Inc., petitions for leave 
to intervene in the above entitled matter. In support of its 
petition it avers: 

1. Petitioner is, and for many years has been, the licensee 
and operator of station KOA at Denver, Colorado. Since 
1928 Station KOA has been the dominant clear channel 
station assigned to the frequency of 830 kc which frequency 
has been continuously designated throughout this period 
as a clear channel upon which no second station would be 
permitted to cause interference at night. 

2. The application of Matheson Radio Company, Inc. 
requests duplicate night operation for Station WHDH at 
Boston on 830 kc. 

3. At the time said WHDH application was filed it was, it 
is now, and at all intervening times has been an application 
for hours of operation for which station WHDH was and is 
ineligible under the Commission’s Rules; to-wit, under 
Rule 116 prior to August 1, 1939 and under Sections 3.22 
and 3.25 (a) since August 1, 1939. 

4. At the time said application was filed, at the present 
time, and at all times intervening the Rules of the Commis¬ 
sion have provided that such applications will not be con¬ 
sidered by the Commission but will be returned to the ap¬ 
plicant by the Secretary -with a brief statement of the 
respect in which such application is defective; to-wit, prior 
to January 1, 1939 under Rule 102.1; between January 1, 
1939 and July 31, 1939 under Section 4.02 of the Commis¬ 
sion’s Rules of Practice and Procedure; since August 1, 
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1939 under Paragraph 1.72 of the Commission’s Rules of 
Practice and Procedure. 

5. Section 1.71 of the Commission’s Rules of Practice 
and Procedure provides: 

“That in cases where an applicant desires a modifjcation 
of a rule or regulation he shall submit a formal petition 
setting forth the desired change and the reasons in support 
thereof.” 

i 

In this proceeding applicant has never submitted 
542 such a petition, nor has it, at any time, proposed a 
change in any of the Commission’s Rules or Regula¬ 
tions. On the contrary, the applicant has repeatedly (Jenied 
that it sought a change in any Commission Rule. 

6. Notwithstanding that applicant had requested no 
change in the Commission’s Rules, the Commission’^ first 
Notice of Hearing issued on September 2, 1939 set [forth 
as one of the issues to be considered: 

“3. To determine whether public interest, convenience or 
necessity would be served by modifying the rules govern¬ 
ing standard broadcast stations, particularly Sections 3.22 
and 3.25 (Part 3), to authorize the operation of WHljH as 
proposed.” 

On September 23, 1939 Petitioner herein filed a Petition to 
Intervene in the hearing schedules to be held upoh the 
WHDH application on October 10, 1939. Said Petition to 
Intervene was denied by Order of Commissioner George 
Henry Payne on October 2, 1939. A Petition for Review 
of Commissioner Payne’s action under Section 1.256 was 
denied by the Commission on October 10, 1939. 

7. On September 29, 1939 Petitioner herein had also [filed 
a Motion to Dismiss the WHDH application. No action 
was taken upon this Motion to Dismiss until December 5, 
1939 at which time it was denied without prejudice by Com¬ 
missioner Case. In the meantime, on December 2, 1939 the 
Commission had issued a second Notice of Hearing to 
replace the first Notice of Hearing dated September 2, 
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1939. The Paragraph numbered 3, which has been quoted 
above, did not appear in the second notice. In lieu thereof 
Paragraph 1 of the second notice read as follows: 

“1. To determine whether or not the Commission’s Rules 
governing standard broadcast stations, particularly Sec¬ 
tion 3.22 and 3.25 (Part III), properly interpreted and 
applied preclude the granting of the application.” 

Upon this notice and upon this issue a hearing was held 
on January 29, 1940. 

8. On December 9, 1940 the Commission released its 
“Proposed Findings of Fact and Conclusions of the Com¬ 
mission (hereinafter designated ‘majority findings’)” in 
which it is proposed that Section 3.25 of the Commission’s 
Rules be amended and that the application of WHDH be 
granted. 

9. Petitioner avers that the majority findings herein, if 
adopted by the Commission, will: 

543 (a) Result in interference to Station KOA in 

areas where KOA’s signals are now interference 

free. 

(b) Result in a modification of Petitioner’s license to 
operate KOA both with respect to the Commission’s Rules 
and Regulations, and with respect to the North American 
Regional Broadcast Agreement without having afforded 
Petitioner an opportunity to be heard contrary to Section 
312(b) of the Communications Act of 1934. 

(c) Result in a modification of the Commission’s Regu¬ 
lations -without having afforded Petitioner an opportunity 
to be heard contrary to Section 303(f) of the Communica¬ 
tions Act. 

(d) Result in a degradation of service on 830 kc which 
will be prejudicial to the priority rights in the United 
States on this channel, will discriminate against service 
to rural listeners in order to furnish additional service to 
the City of Boston which is already well served and will 
be violative of the requirement in Section 307(b) of the 
Communications Act of 1934 that 
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‘‘The Commission shall make such distribution of li¬ 
censes, frequencies, hours of operation and of power ^mong 
the several states and communities as to provide a fair, 
efficient and equitable distribution of radio service tb each 
of the same.” 

(e) Constitute a change of policy and a new kind of use 
of frequencies after a hearing before an examiner contrary 
to Section 409(a) of the Communications Act. 

(f) Be contrary to the standard of public interest), con¬ 
venience or necessity. 

(g) Aggrieve and adversely affect the interests cjf Pe¬ 
titioner without affording Petitioner an opportunity to be 
heard. 

Wherefore Petitioner respectfully requests that it be 
permitted to intervene in this proceeding in order thkt, as 
a party, it may: 

1. Renew its Motion to Dismiss the WHDH application. 

2. File a Motion to Reopen the proceeding in orqer to 
afford Petitioner an opportunity to introduce evidence to 
cross examine all witnesses and otherwise to participate 
fully in the proceedings. 

3. Upon such record file proposed Findings of Faci; and 
Conclusions of Law. 

4. Have the right to file Exceptions to any proposed 
Commission decision thereafter issued. 

5. Request Oral Argument upon such proposed deci¬ 

sion and upon its Exceptions thereto. 

544 6. In all respects participate fully in the impor¬ 

tant issues involved in the application of Mathjeson 
Radio Company, Inc. 

Respectfully submitted, 

NATIONAL BROADCASTING COMPANY, ^NC. 
By PHILIP J. HENNESSEY, JR., | 

201 Normandy Building, 

Washington, D. C. 

Its Attorney 
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566 Order 

The Commission, having under consideration the peti¬ 
tion filed by the National Broadcasting Company (KOA), 
to intervene in the hearing before the Commission on the 
above-entitled application and the opposition thereto filed 
by the applicant, 

It is ordered, this 7th day of January, 1941 that the 
petition be, and the same is hereby, denied. 

FEDERAL COMMUNICATIONS COMMISSION 

T. J. SLOWIE, 

Secretary. 

#•••••••#• 

753 Order 

At a general session of the Federal Communications 
Commission held at its offices in Washington, D. C., on the 
26th day of March, 1941, 

The Commission having under consideration the pro¬ 
ceedings upon the application of Matheson Radio Company, 
Ins., Boston, Massachusetts, Docket 5453, for construction 
permit to increase the power of Station WHDII from 1 kw 
to 5 kw and the hours of operation from daytime and until 
sunset at Denver, Colorado, to unlimited time, using direc¬ 
tional antenna at night; and 

IT APPEARING that Proposed Findings of Fact and 
Conclusions of the Commission (B-121) were made and en¬ 
tered therein on December 5, 1940; that exceptions thereto 
and request for oral argument was filed by the Berks Broad¬ 
casting Company (WEEU), intervener, and that the Com¬ 
mission allowed participation in the oral argument and the 
filing of briefs amici curiae by National Broadcasting Com¬ 
pany (KOA) and the so-called “Clear Channel Group”, 
and that oral argument was held thereon before the Com¬ 
mission on February 20, 1941; and 

The Commission having considered fully the entire rec¬ 
ord in the said proceedings, including said Proposed Find- 
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ings of Fact and Conclusions of the Commission, the excep¬ 
tions filed thereto, the arguments thereon, and the brtefs 
amici curiae filed by National Broadcasting Company 
(KOA) and the “Clear Channel Group”, and being fully 
advised in the premises, 

IT IS ORDERED, That said Proposed Findings of Fact 
and Conclusions of the Commission BE, AND THE SAJVIE 
ARE, HEREBY MADE A PART HEREOF BY REF¬ 
ERENCE AND ADOPTED as the final Finding* of 

754 Fact and Conclusions of the Commission; 

IT IS FURTHR ORDERED, That the Rules and 
Regulations governing standard broadcast stations, as 
amended pursuant to the Commission’s Order of Septem¬ 
ber 11, 1940, BE, AND THE SAME ARE, HEREBY 
AMENDED by striking the figure 850 from Subsection |(a) 
of Section 3.25, and adding the figure 850 immediately fol¬ 
lowing the figure 810 in Subsection (b) of Section 3.25; $nd 
IT IS FURTHER ORDERED, That the application of 
Matheson Radio Company, Inc. (WHDH) for construction 
permit, Docket 5453, BE, AND IT IS HEREBY, 
GRANTED. 

This Order shall become effective April 7, 1941. 

FEDERAL COMMUNICATIONS COMMISSION 

T. J. SLOWIE, 

Secretary. 

* * * * * * * * *|# 

755 For Construction Permit 

Case and Craven, Commissioners, dissenting. 

This application was filed and prosecuted in violation of 
a rule of this Commission promulgated after a general 
hearing in which the whole industry, including this appli¬ 
cant, was represented. Other licensees of this Commission 
who applied were denied the right to intervene in the hear¬ 
ing of this particular case. No petition was filed by this 
applicant to waive or modify the rule for this particular 
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application. In the final order the Commission, on its own 
motion and without notice to the industry and disregarding 
its determination of the general policy as promulgated in 
the rules adopted, has taken the unprecedented action so 
far as this Commission is concerned of changing a rule in 
this particular case to allow the granting of this application 
which was theretofore in violation of the rule. 

This invites other applicants to file applications in vio¬ 
lation of and without regard to the rules of this Commis¬ 
sion. It discriminates against those who have relied upon 
the rules of the Commission and not filed applications for 
frequencies which they might desire, and which the rules 
of the Commission did not permit them to have. This dis¬ 
crimination is inequitable and not in accordance with the 
best administrative or judicial practices. 

We adopt our Proposed Findings of Fact and Conclu¬ 
sions dated December 10,1940, (mimeograph 45436), where¬ 
in we dissented from the Proposed Findings of Fact and 
Conclusions of the majority, as our Findings of Fact and 
Conclusions in this case, and hereby incorporate them as 
part of this dissenting opinion by reference. 

767 Petition of National Broadcasting Company, Inc., 

For Rehearing. 

Now comes National Broadcasting Company, Inc., (here¬ 
inafter referred to as “National” or “Petitioner”) and, 
pursuant to the provisions of Section 405 of the Communica¬ 
tions Act of 1934, alleging that it is a person aggrieved and 
whose interests are adversely affected thereby, requests 
that the Commission grant a rehearing in the matter of its 
Decision and Order of April 7, 1941, amending Section 3.25 
of its Rules and Regulations and granting the application of 
Matheson Radio Company, Inc., (hereinafter sometimes re¬ 
ferred to as the “Applicant”). In support of this Petition 
National respectfully represents as follows: 

1. Petitioner is the licensee of radio station KOA which 
said station has been in continuous operation at Denver, 
Colorado since December 15, 1924. For more than 
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768 twelve years, prior to the reallocation of stations on 

March 29, 1941 pursuant to the North American Re¬ 
gional Broadcasting Agreement, KOA had been authorized 
to operate unlimited time with power of 50 kw on tljie fre¬ 
quency 830 kc. Under Orders of the Commission effective 
March 29,1941 and in conformity with the terms and provi¬ 
sions of the North American Regional Broadcasting Agree¬ 
ment said station is now assigned to the frequency 850 kc. 

2. Applicant is the licensee of radio station WHJ)H at 
Boston, Massachusetts, which said station was first licensed 
on June 17, 1929, to operate at Gloucester, Massachusetts, 
with power of 1 kw on the frequency 830 kc during dajytime 
only or until sunset at Gloucester. By subsequent authori¬ 
zations, namely, on May 24,1930 and November 1,1932 said 
station was authorized to increase its hours of operation 
until sunset at Denver and to change its transmitter location 
to Saugus, Massachusetts. Said station is now al^o as¬ 
signed to the frequency 850 kc. 

3. Continuously between November 11, 1928 and April 7, 
1941 the Rules and Regulations of the Federal Radio Com¬ 
mission and of the Federal Communications Commiission 
provided that the frequency of 830 kc (S50 kc) upon which 
KOA and WHDH were licensed to operate should be classed 
as a clear channel upon which only one station would b<} per¬ 
mitted to operate at* night. Throughout this period ijCOA, 
being classed as the dominant clear channel stationj has 
been authorized and permitted to operate at all times with¬ 
out co-channel interference at night from any other station 
in the United States. Since 1928 KOA has been protected 

from co-channel interference from any Canadian! sta- 

769 tion pursuant to agreements existing between the 

Governments of the United States and Caijada. 

Since March 29, 1941, (except for the action taken bv the 
Commission in this proceeding on April 7,1941) KOA’s^ ser¬ 
vice and service area within the United States has also been 
entitled to protection from all stations in Canada, Mexico 
and Cuba under the provisions of the North American! Re¬ 
gional Broadcasting Agreement. 
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4. Since December 18, 1935, the Rules and Regulations of 
the Commission have contained the following provisions 
now found in Section 1.72 of said Rules and Regulations: 

“Any application which is not filed in accordance with the 
Commission’s Regulations will be considered defective. * * * 
Such defective applications will not be considered by the 
Commission, but will be returned to the applicant by the 
Secretary, with a brief statement of the respect in which it 
is defective.” 

5. Since August 1,1939, Section 1.71 of the Commission’s 
Rules and Regulations has contained the following provi¬ 
sions : 

“Each application for an instrument of authorization 
shall comply with the Commission’s Rules and Regulations 
and shall be made in writing, subscribed and verified as 
provided in Section 1.121 on a form furnished by or in the 
manner prescribed by the Commission: * * * Provided, fur¬ 
ther, that in cases where an applicant desires a modification 
of a Rule or Regulation he shall submit a formal Petition 
setting forth the desired change and the reasons in support 
thereof. The required forms may be obtained from the 
Commission or from any of its field offices. (For a list of 
such offices and related geographical districts see appendix 
No. 3).” 

770 6. The application of Matheson Radio Company, 

Inc., granted by the Commission on April 7, 1941, re¬ 
quested the use of power of 5 kw with a directional antenna 
during unlimited hours of operation. 1 Said application was 
filed July 27, 1938.- Neither the application nor any other 

i Between 1929 and 1938, notwithstanding that Regulations of the Commis¬ 
sion at all times prohibited a second station operating at night on the fre¬ 
quency 830 ke, applicant filed nine separate applications, each of which re¬ 
quested the unlimited time operation of WHDH on the frequency 830 kc. All 
of these applications prior to the one involved in the instant ease (dated July 
27, 1938) were dismissed or denied by the Commission. 

- Between June G and June 30, 1938, the Commission conducted a general 
legislative hearing for the purpose of re-examining the existing allocation struc¬ 
ture and of determining, among other things, what if any changes should be 
made in its Rules and Regulations relating to clear channel stations and clear 
channel service. Applicant appeared at this hearing and urged modification 
of the Commission’s Rules so as to permit operation of WHDH during night- 




document submitted by the applicant with said application 
or relating thereto requested a modification of Section 3.25 
of the Commission’s Rules and Regulations. On tlje con¬ 
trary the applicant has repeatedly denied that it desired to 
urge any change in or modification of the Commission’s 
Rules and Regulations. 3 

7. On January 3, 1939, and notwithstanding the proce¬ 
dural requirements of the Commission’s Rules and Regula¬ 
tions and the applicant’s failure to meet the same, 
771 the Commission designated the WHDH applibation 
for hearing before Commissioner Case. Its Notice of 
Hearing dated September 2, 1939, specified the following 
issues: 

1. To determine whether the interests of any oth^r sta¬ 
tions may be adversely affected by reason of interference, 
particularly stations KOA, WRUF, WEEU and WjABC; 

2. Because of the pendency of another application with 
which conflict mav be had bv reason of interference, ib; B3- 
P-240S (WRUF)'; 

3. To determine whether public interest, convenience or 
necessity would be served by modifying the Rules Govern¬ 
ing Standard Broadcast Stations, particularly Sections 3.22 
and 3.25; (Part III), to authorize the operation of WtTDH 
as proposed; 

4. To determine whether station WHDH, operating as 
proposed on 830 kc with 5 kw power would render the type 
of service for which said frequency is designed undejr the 

- 1 - 

time (Docket 5072-A stenographic transcript pages 1897-1907; NAB Reprint 
pages 316-17). But the Commission on June 23, 1939 promulgated Rules ef¬ 
fective August 1, 1939, Sections 3.22 and 3.25 of which reaffirmed the istatus 
of the frequency 830 kc and retained that frequency as a clear channel upon 
which not more than one station would be permitted to operate during night¬ 
time. 

3 On October 6, 1939 in a pleading entitled “Opposition To Motiobs To 
Dismiss and Explanation of Application” applicant stated: “It (the WHDH 
application) reveals that applicant is not asking to repeal a Regulation pf the 
Commission. Applicant is asking not for the Rule to be abrogated, but that an 
exception be m.ode in applying it in the interests of serving the Boston s|rea. ” 
At page 14 of the Transcript of testimony applicant’s counsel stated: j“Mr. 
Examiner, I propose to make it clear before we start that we are not sug¬ 
gesting an amendment, or change or a modification of the Rule: we are not 
attacking the Rule.” 
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Commission’s plan of allocation and Standards of Good 
Engineering Practice. 

8. On February 23,1939, Petitioner filed a Petition to In¬ 
tervene in any proceedings relating to the WHDH applica¬ 
tion. In said Petition it was alleged, among other things, 
that the operation of WHDH as proposed would cause in¬ 
terference to KOA in areas where KOA.’s signal is now in¬ 
terference free; that Petitioner would be aggrieved and its 
interests adversely affected should WHDH be authorized 
to operate as proposed; and that the operation of WHDH 
as proposed; would not be in the public interest, conveni¬ 
ence and necessity. This Petition to Interference was 

772 denied by Commissioner Payne on October 2, 1940 
and, on October 10, 1940, a Petition to Review his ac¬ 
tion, filed under Section 1.256, was also denied by the Com¬ 
mission. 

9. On September 29, 1939, Petitioner filed a Motion to 
Dismiss the WHDH application because said application 
was patently in conflict with Sections 3.22 and 3.25 of the 
Commission’s Rules and Regulations and because of the 
failure of the applicant to conform to the requirements of 
Section 1.71 of the Commission’s Rules and Regulations. 
The relief requested by Petitioner was that the hearing then 
scheduled upon said application be cancelled and that the 
application be dismissed and returned to the applicant. 
This Motion was denied by the Commission on December 5, 
1939. 

10. On December 2,1939, the Commission, on its own mo¬ 
tion, issued a second Notice of Hearing to replace the Notice 
originally issued on September 2, 1939, as aforesaid, which 
said Notice specified the following issues: 

1. To determine whether or not the Commission’s Rules 
and Regulations Governing Standard Broadcast Stations, 
particularly Sections 3.22 and 3.25 (Part III) properly in¬ 
terpreted and applied preclude the granting of the appli¬ 
cation. 

2. To determine the nature, extent and effect of any in¬ 
terference which would result should the applicant’s pro- 
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posed station operate simultaneously with stations ^OA, 
WRUF, WEEU and WABC; 

3. To determine the nature, extent and effect of ai^y in¬ 
terference which would result should the applicant’s! pro¬ 
posed station operate simultaneously with stations WJfcUF 
operating as proposed in its pending application (Fil4 BS¬ 
P-2408). 

773 11. On January 29, 1940, a hearing was held upon 

the second or substituted Notice of Hearing befojre an 
Examiner of the Commission which said hearing wa^ fol- 
lowed on December 9, 1940, by the issuance of the Conjimis- 
sion’s “Proposed Findings of Fact and Conclusions”, In 
said “Proposed Findings of Fact and Conclusions” ijhree 
of the five members of the Commission present and partici¬ 
pating proposed that Section 3.25 of the Commission’s ikules 
and the Regulations be amended so as to alter the states of 
the frequency 830 kc to permit the nighttime operation of 
WHDH as proposed in the pending application and also 
recommended that said application be granted. Two Com¬ 
missioners dissented in a separate opinion released on the 
same day. The sixth Commissioner did not participate and, 
at that time, there was one vacancy on the Commission. All 
five Commissioners participating in the action agreed that, 
properly interpreted and applied, the Commission’s Rules 
prohibited the simultaneous night operation of KOA and 
AVHDH (Majority Findings paragraph 7, Dissent para¬ 
graph 6). 

12. On December 16, 1940, and after being advised of the 
contents of the Commission’s “Proposed Findings of Fact 
and Conclusions”, Petitioner filed a second Petition to In¬ 
tervene in which, among other things, it requested that i|t be 
permitted to: 

(a) File a motion to reopen the proceedings in ordef to 
afford Petitioner an opportunity to introduce evidence, cjoss 
examine all witnesses and otherwise participate fully in|the 
proceedings. 

(b) Upon such record file Proposed Findings of Fact 
Conclusions of Law. 





(c) Have the right to file exceptions to any proposed 
Commission Decision thereafter issued. 

774 (d) Request Oral Argument upon such decision 
and upon exceptions thereto and 

(e) In all respects participate fully in the important is¬ 
sues involved in the application of Matheson Radio Com¬ 
pany, Inc. 

Said Petition was denied by order of the Commission 
dated January 7, 1941, at which time it was announced that 
Petitioner would be permitted to file a brief amicus curiae. 

13. Thereafter on January 27, 1941, Petitioner filed its 
Brief amicus curiae and, on February 20, 1941, Oral Argu¬ 
ment was had before the Commission in which Petitioner 
was permitted to participate not as a party in interest but 
again as amicus curiae. On March 27,1941, the Commission 
publicly announced that it had adopted the “Proposed Find¬ 
ings of Fact and Conclusions” made public on December 9, 
1940, by a vote of three to two with two members not par¬ 
ticipating. On April 7, 1941, a formal Order to this effect 
was promulgated effective on the same day. 

14. Petitioner alleges: 

That the action of the Commission in changing the status 
of KOA from that of a Class I-A station to that of a Class 
I-B station and the granting of the application of Matheson 
Radio Company, Inc., will have immediate and far reaching 
results of a prejudicial nature, not only upon the Petitioner 
but upon the service available to all listeners throughout the 
United States who are dependent upon service from sta¬ 
tions located within the United States, 

That except within the Boston metropolitan area the op¬ 
eration of station WHDH at night with power of 5 kw as 
proposed will create such serious co-channel interfer- 

775 ence between KOA and WHDH that neither station 
will be able to render a useful service throughout all 

that portion of the United States which, generally speaking, 
lies east of the Mississippi River. 

That by amending Sub-sections (a) and (b) of Section 
3.25 of its Rules and Regulations the Commission has re- 




duced the area within which KOA is entitled to be free of 
co-channel interference from the entire area of the United 
States to that area within 720 miles of Denver, Colorado 
and, 

That, taken together, the granting of the WHDH ajpplica- 
tion and the amendment to the Commission’s Rules aiid Reg¬ 
ulations brings into operation paragraph B 8 (d) pf Part 
II of the North American Regional Broadcasting Agree¬ 
ment which will operate to the prejudice of the priority 
rights of the United States on this channel. 4 

15. Petitioner further alleges that the Commissiojn’s ac¬ 
tion of April 7,1941, was taken after a proceeding iri which 
Petitioner w T as twice refused permission to intervene^ under 
a Notice of Hearing which indicated clearly that modifica¬ 
tion of its Regulations would not be considered by thp Com¬ 
mission ; upon an ex parte record made before an Examiner 
which is barren of any evidence of the nature and extent of 
the service rendered by KOA, except such as the applicant 
saw fit to offer for its own purposes without cross-examina¬ 
tion or rebuttal by National; upon a record which is likewise 
barren of any evidence of the nature and extent of 
776 the service rendered by WHDH or to be rendered by 
WHDH: and that the entire proceeding furnisjies no 
basis for determining the relative need for service of listen¬ 
ers in the Boston area as against those living in thp area 
served by KOA. j 


Specifications of Error. 


In entering its said Decision and Order of April 7,! 1941, 
the Commission acted erroneously and beyond any pow T er 


* Paragraph B 8 (d) of Part II of this treaty reads: 


“(d) If within the period of this agreement the country to which a 
clear channel has been assigned shall have made use of the ehanpnel but 
not in the manner above prescribed or not to 1 lie extent required by the 
provisions of this agreement, such country shall be considered as having 
relinquished that portion of the rights which it has not used and at the 
expiration of this agreement the other countries party thereto shall have 
the right, if they sec fit, to withdraw the unused privileges fropi such 
country and to reassign them to any or all of the other interested coun¬ 
tries. * ’ 




conferred upon it by the Communications Act of 1934 in 
each of the following particulars: 

(1) The Commission erred in failing to return the 
WHDH application to the applicant without action as a de¬ 
fective application under Section 1.72 of its Rules. 

(2) The Commission erred in denying the Petition to In¬ 
tervene filed by National September 23, 1939. 

(3) The Commission erred in denying the Motion to Dis¬ 
miss the WHDH application filed by National September 
29,1939. 

(4) The Commission erred in denying the Petition to In¬ 
tervene filed by National December 16, 1940. 

(5) The Commission’s Decision and Order of April 7, 
1941 is contrary to law for each of the following reasons: 

(a) It results in a substantial modification of the license 
held by National authorizing it to operate radio station 
KOA without having afforded National an opportunity to 
be heard as required by Section 312 (b) of the Communi¬ 
cations Act of 1934. 

(b) It results in a change in the class and character of the 
frequency of radio station KOA without the consent of the 

licensee of said station and without affording said 
777 licensee an opportunity to be heard as required by 
Section 303 (f) of the Communications Act of 1934. 

(c) It results in a degradation of service on 830 kc (850 
kc) which will be prejudicial to the priority rights of the 
United States on this channel under Paragraph B 8 (d) of 
Part II of the North American Regional Broadcasting 
Agreement without affording National an opportunity to be 
heard on its own behalf and on behalf of the listeners it 
serves. 

(d) It results in a discrimination against service to rural 
listeners in order to furnish additional service to the resi¬ 
dents of the City of Boston and as such is violative of the 
requirements of Section 307 (b) of the Communications Act 
of 1934. 



(e) It effects a change in the policy of the Commission 
with respect to the use of the frequency 830 kc (850 k(t) and 
authorizes and directs a new kind of use of said freqjuency 
after a hearing before an examiner contrary to Spction 
409(a) of the Communications Act of 1934. 

(f) The Commission was without power to grant the 
AYHDH application except after a hearing upon is sues 
clearly defined and after affording National an opportunity 
to participate fully in such hearing. 

(g) The Commission w T as without power to take aiiy ac¬ 
tion upon the AYHDH application except to return sajid ap¬ 
plication to the applicant as required by Section 1.72 of its 
Rules and Regulations. 

(h) The Commission was without power under its Notice 
of hearing dated December 2,1939, either to amend its Rules 

and Regulations fixing the status of the frequency 830 
778 kc (850 kc) or to grant the WHDH application which 
was clearly in conflict with said Rules and Regula¬ 
tions. 

(i) The Commissioner w*as without power to grant the 
AYHDH application except after a full hearing in which the 
burden of proof was upon the applicant to show that the 
granting of its application would make for a fair, efficient 
and equitable distribution of radio service and would in all 
respects serve the public interest, convenience, and liieces- 
sitv. 

(6) The Decision and Order complained of is erroneous, 
arbitrary and capricious, in that it constitutes an attempt 
by the Commission while acting in its quasi-judicial capac¬ 
ity to ignore and retroactively to repeal its own pronounce- 
ments promulgated while acting in its legislative capacity. 

(7) The Decision and Order complained of is arbitrary 
and capricious in that, despite applicant’s express dis¬ 
avowal of such a purpose, it is predicated upon a proposal 
for a new kind of use of the frequency 830 kc (850 kc) con¬ 
cerning which National had no due and timely notice, upon 
which if was not heard prior to the issuance of said final 
Decision and Order. 
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(8) The Decision and Order complained of is arbitrary 
and capricious in that it is predicated upon a proposal for 
the use of the frequency 830 kc (850 kc) advanced by the 
Commission subsequent to the issuance of its second Notice 
of Hearing which Notice clearly indicated that such a pro¬ 
posal would not be considered. 

(9) The Decision and Order complained of was made 
without affording National the type and character of hear¬ 
ing required by the Communications Act of 1934. 

779 (10) The Findings and Conclusions of the Commis¬ 

sion are insufficient to support the Decision rendered 
and do not fairly report and represent the evidence in the 
record. 

(11) The evidence is insufficient to support the Commis¬ 
sion’s Decision and Order in that it affords no basis for a 
comparison of the services rendered by radio stations 
WHDH and KOA. 

(12) The evidence is insufficient to support the Commis¬ 
sion’s Decision and Order in that it fails to afford any basis 
for a determination of the relative scope, character and 
quality of the radio services available to the residents of 
Boston and the area adversely affected by the granting of 
the WHDH application. 

(13) The Decision and Order complained of is illegal, 
void and in violation of the due process clause of the Fifth 
Amendment to the Constitution of the United States in that 
it is based upon facts and issues concerning 'which National 
was denied a hearing at any stage of the proceedings. 

Relief Requested. 

Wherefore, Petitioner respectfully prays: 

1. That the Commission reconsider its said action of 
April 7,1941, and vacate its said Decision and Order amend¬ 
ing Section 3.25 of its Rules and Regulations and granting 
the application of Matheson Radio Company, Inc., 
(WHDH) and, 

2. That the Commission enter its Order denying said ap¬ 
plication upon the basis of the proceedings already had or, 
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3. That the Commission conduct such further proceedings 
with respect to said application as shall be consistent with 
its Rules and Regulations, to-wit: 

780 (a) That said application be returned to thfe ap¬ 

plicant as defective pursuant to the provisions of 
Section 1.72 of the Commission’s Rules and Regulations. 

(b) That applicant be instructed that if it desires a Mod¬ 
ification of Section 3.25 of the Commission’s Rules and Reg¬ 
ulations that it follow the procedure required by Section 
1.71 of said Rules and Regulations. 

(c) That if and when said application is designated for 
hearing by the Commission upon issues clearly defined Peti¬ 
tioner be permitted to appear and participate fully ih the 
taking of evidence and in any other procedural steps delat¬ 
ing to said application taken pursuant to the provisions of 
Section 1.231 of the Commission’s Rules and Regulations. 

Respectfully submitted, 

NATIONAL BROADCASTING COMPANY, iNC., 
By D. M. PATRICK, 

PHILIP J. HENNESSEY, JR., 

A. L. ASHBY, 

HENRY LADNER, 

Tts Attorneys , 

810 Colorado Building, 
Washington, D. C. 

HOGAN & HARTSON, j 

Of Counsel. 

* • * * * # • • 

83S Decision and Order on Petition for Rehearing 

By the Commission: (Commissioners Case and Craven 
voting “No”; Commissioner Wakefield not participating; 
Chairman Fly not present.) 

This is a petition for rehearing filed April 25, 1941j by 
the National Broadcasting Company, Inc. (KOA), Denyer, 
Colorado. It is directed against the Commission’s action 
of April 7, 1941: (1) adopting as final the Proposed Find¬ 
ings of Fact and Conclusions made and entered by the 

! 
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Commission December 5, 1940 in the matter of the appli¬ 
cation of Matheson Radio Company, Inc. (WHDH), Bos¬ 
ton, Massachusetts, for construction permit (Bl-P-2201— 
Docket No. 5453); (2) granting the application of Mathe¬ 
son Radio Company, Inc. (WHDH) for construction per¬ 
mit for increased power and nighttime operation; and (3) 
amending the rules and regulations of the Commission gov¬ 
erning standard broadcast stations so as to strike the figure 
850 from Subsection (a) of Section 3.25, and adding the 
figure 850 immediately following the figure 810 in Subsec¬ 
tion (b) of Section 3.25. 

7 —History of Proceedings 

On October 25, 1938, Matheson Radio Company, Inc. 
(WHDH), Boston, Massachusetts, was operating on the 
frequency 830 kc daytime and until sunset at Denver, Colo¬ 
rado, with the power of 1 kw. On that date, Matheson 
filed an application for construction permit requesting an 
increase in power to 5 kw, and in hours of operation to 
unlimited time, using a directional antenna at night. Peti¬ 
tioner, National Broadcasting Company, Inc. (KOA), Den¬ 
ver, Colorado, was then using the frequency 830 kc 1 unlim¬ 
ited time with power of 50 kw. Each of these assign- 
839 ments was made in accordance with the Commis¬ 
sion’s then effective rules. 2 


i Under the provisions of the North American Regional Broadcasting Agree¬ 
ment stations which were on March 29, 1941, assigned to the frequency S30 
kilocycles, were shifted to 850 kilocycles. Station KOA is now authorized to 
use 850 kc with 50 kw power, unlimited time. 

- Insofar as these* rules are here material, they were as follows: 

“70. For the purposes of allocation of frequencies * * * broadcast sta¬ 
tions are classified as follows: * * * a. Clear channel. * * * ” 

“72. The term ‘clear channel station’ means a station licensed to op¬ 
erate on a frequency designated as a clear channel. (See par. 110)“ 

“77. The term ‘limited time station’ means a station licensed to 
operate on a frequency designated as a clear channel, during daytime, and 
until local sunset, or until sunset at tin* dominant clear channel station, 
and in addition,, during night hours, if any, not used by the dominant 
clear channel station.” 

“116. The following frequencies are designated as clear channels and 
are allocated for use by clear channel stations * * * : * * * 330 * * * 
kilocycles. ’ ’ 

“117. The authorized power of a dominant clear channel station shall 
be not less than 5 kilowatts nor more than 50 kilowatts.” 

The foregoing rules were on August 1, 1939, superseded by sections 3.21(a), 
3.22(a), 3.23(a) and (b), 3.24 and 3.25, of the Commission’s present rules. 
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The Mathcson application was in proper form ancj. avail¬ 
able for Commission consideration. Upon examination 
thereof, the Commission was unable to determine that a 
grant would serve public interest, convenience, and neces¬ 
sity. Accordingly, on January 3, 1939, the Commission 
designated the application for hearing. 

Several petitions to intervene in the hearing were filed, 3 
of which only one, filed by the petitioner, is material 
840 to this proceeding. That petition was denied by the 
presiding Commissioner on September 29, 1^39, on 
the basis of a written opinion entered the same day in 
Docket No. 5698, In re Application of Hazelwood , Inc., 
Orlando, Florida. 4 

3 Rule 1.102 on Intervention is as follows: 

“Petitions for intervention must sot forth the grounds of the (proposed 
intervention, the position and interest of the petitioner in the pr/a-eeding, 
tlic facts on which the petitioner bases his claim that his intervention 
will be in the public interest, and must be subscribed or verifiejd in ac¬ 
cordance wih Section 1.122. The granting of a petition to intervene shall 
have the effect of permitting intervention before the Commission but shall 
not be considered as any recognition of any legal or equitable right or 
interest in the proceeding. The granting of such petition shall mt have 
the effect of changing or enlarging the issues which shall be those speci¬ 
fied in the Commission’s notice of hearing unless on motion t ie Com¬ 
mission shall amend the same.” (Emphasis supplied). 

‘The Hazelwood decision stated in part: 

“The underlying purpose of the Commission in adopting its present 
rule on intervention (1.102) was to correct a practice which had become 
prevalent under the prior rule of the Commission relating to intervention. 
Under its former rule, the Commission permitted any person to intervene 
in a hearing if his petition disclosed ‘a substantial interest in the subject 
matter’. This standard was so broad and the Commission’s practice under 
it was so loose that intervention in Commission hearings came to b; almost 
a matter lying in the exclusive discretion of persons seeking to become 
parties to Commission proceedings. The experience of the Commission dur¬ 
ing the past few years clearly demonstrated that the participation of parties 
other than the applicant in broadcast proceedings in a great many cases 
resulted in unnecessarily long delays and expense to both the Commis¬ 
sion and applicants without any compensating public benefit, ijn many 
cases the major function served by intervenors was to impede the progress 
of the hearing, increase the size of the record, confuse the issues and 
pile up costs to the applicant and to the Commission through the introduc¬ 
tion of cumulative evidence, unnecessary cross-examination, dilatory mo¬ 
tions, requests for oral argument and other devices designed to prevent 
expeditious disposal of Commission business. 

“The underlying purpose of the present rule is to limit participation 
in proceedings, particularly on broadcast application, to those persons 
whose participation will be of assistance to the Commission in carrying 
out its statutory functions. The present rule requires a petitioner to set 
forth not only liis interest in the proceeding but also ‘the facts on which 
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841 On October 10, 1939, the Commission en banc 
affirmed the action of the presiding Commissioner 
denying National’s petition to intervene. 

On December 2,1939, 3 a notice was issued by the Commis¬ 
sion announcing that the Matheson application would be 
heard upon certain issues therein stated. Insofar as these 
issues are here material they were: 

“(1) To determine whether or not the Commission’s 
Rules Governing Standard Broadcast Stations, particularly 
Sections 3.22 and 3.25 (Part III), properly interpreted 
and applied, preclude the granting of the application 0 ; 

tlie petitioner bases his claim that his intervention will be in the public 
interest’. The fact that a proposed intervenor may have the right to con¬ 
test in a court the validity of an order granting or denying a particular 
application does not in and of itself mean that such a person is entitled 
as a matter of right to be made a party to the proceedings before the 
Commission on such application. Intervention in proceedings before ad¬ 
ministrative agencies like the Federal Communication Commission is ordi¬ 
narily covered by statutory provision. The Communications Act contains 
no provisions giving the right of intervention in proceedings before the 
Commission to any person or class of persons, but expressly provides that 
the Commission may conduct its proceedings in such manner as will best 
conduce to the proper dispatch of business and to the ends of justice. 
By the adoption of Rule 1.102 the Commission in effect has declared that 
it will conduce to the proper dispatch of business and to the ends of 
justice if it permits intervention in a proceeding before it only if the 
making of a record in which the facts are fully and completely developed, 
is facilitated by permitting the requested intervention. It is this theory— 
that where the public will benefit through aid or assistance given to the 
Commission or the applicant by a party-intervenor in a broadcast hearing, 
such participation should be permitted—which underlies Rule 1.102. 

“The petition of the Orlando Broadcasting Company, Tnc., utterly fails 
to meet the requirement of the present rule on intervention. Insofar 
as it requests permission to participate in the hearing already designated 
on the application of Hazelwood, Inc., it simply prays that the petitioner 
be made a party and be allowed to present ‘evidence.’ Not the slightest 
intimation is given as to the type of evidence which the petitioner desires 
to adduce or what petitioner intends to prove by the introduction of such 
evidence. * * 

5 The numerous motions and petitions filed in this proceeding delayed the 
issuance of this notice of hearing. Many of these motions and petitions are 
not here material and hence references to them have been omitted. 

« Sections 3.22 and 3.2"> of the Commission’s Rules (Part III) are as fol¬ 
lows: 

“3.22 CLASSES AND POWER OF STANDARD BROADCAST STA¬ 
TIONS (a) Class I station .—A ‘class I station’ is a dominant station 
operating on a clear channel and designed to render primary and secondary 
service over an extended area and at relatively long distances. Its primary 
service area is free from objectionable interference from other stations 
on the same and adjacent channels, and its secondary service area free 
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842 “(2) To determine the nature, extent and Affect 

of any interference which would result should the 
applicant’s proposed station operate simultaneously with 
Stations KOA ** # ” 

On January 29, and 30,1940, the hearing was held on the 
Matheson application before an examiner designated by the 
Commission. Proposed findings were filed by the Appli¬ 
cant March 15,1940. On December 5,1940, Proposed bind¬ 
ings of Fact and Conclusions of the Commission (Cas^ and 
Craven, Commissioners, dissenting) were made an<l en¬ 
tered proposing to grant the Matheson application aijid to 
amend subsections (a) and (b) of section 3.25 of the Com¬ 
mission’s Rules by striking the reference to the frequency 
830 (850) kc from subsection (a) of Section 3.25, abd by 
adding the figure 830 (850) immediately following th£ fig¬ 
ure 810 in subsection (b) of section 3.25. 7 

The Commission found, inter alia: 

“6. * * * the issuance of an authorization as applied for 
by applicant would not be in accordance with Section! 3.25 
of its Rules. Section 3.25(a) of the Rules limits the ube of 
the frequency 830 (850) kc to one full-time station of 5jo kw 
powder; the applicant proposes to operate its station night¬ 
time simultaneously with the station already assigned to 
the frequency.” 

“7. * * * operation of Station WHDH nighttime,!with 
directional antenna, as proposed by applicant, woulcj not 

from interference except from stations on the adjacent channel, and from 
stations on the same channel, in accordance with the channel designation 
in section 3.25 or in accordance with the ‘Engineering Standards of Allo¬ 
cation The operating power shall be not less than 10 kilowatts nor 
more than 50 kilowatts. (Also see Section 3.25 (a) for further I power 
limitation). 

“3.25 CLEAR CHANNELS; Classes I and II.—The frequencies in the 
following tabulation are designed as clear channels and assigned for use 
by the classes of stations as given: 

(a) To each of the channels below there will be assigned one class I 
station and there may be assigned one or more class II station^ oper¬ 
ating limited time or daytime only: * * * 850 * * *. The poorer of 
the Class I stations on these channels shall not be less than 50 kilo¬ 
watts. 

(b) To each of the channels below there may be assigned class \ I and 
class II stations: * * *.’’ 

r See infra p. 17. 
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cause any interference to the primary service of Station 
KOA, Denver, Colorado, and # * * such interference as 
the proposed operation of WHDH might reasonably be 
expected to cause to reception of KOA would be limited to 
receivers in the eastern half of the United States. Any 
use which might be made of the signal of KOA in the 
843 area where same might be affected by proposed op¬ 
eration of WHDH would be dependent upon the 
characteristics of the individual receiver, the signal inten¬ 
sity available, and signal to interference ratio involved in 
each individual case.” 

• # • 

“10. The granting of a permit therefor and operation of 
Station WHDH as proposed by applicant will enable it to 
deliver service of primary signal quality to an area having 
a population of 3,093,000 or 621,000 more people than are 
now included within the primary service area of the station. 
The hours of operation of applicant station will be ex¬ 
tended two and one-half hours during summer months, and 
a maximum of five and one-half hours during winter 
months. This will provide a new primary service to 94.9% 
of the Boston metropolitan area, including a population 
of 2,185,000. In addition to the aforementioned improve¬ 
ments and extension of service to residents in the Boston 
area, there will be an improvement and extension of ser¬ 
vice which applicant station now endeavors to render over 
the fishing banks situated off the New England coast.” 

11 # * * w ith respect to the proposed use of the fre¬ 
quency 830 (850) nighttime at Boston simultaneously with 
the present use of the frequency at Denver, * * * such 
operation would permit more efficient use of the fre¬ 
quency * * *” 

On December 16, 1940, petitioner filed a second petition 
to intervene “ * # * in order that, as a party, it may: (1) 
renew its motion to dismiss the WHDH application, 8 (2) 

8 A previous motion filed by National to dismiss the Matheson application 
had been dismissed on December 6, 1939. 
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file a motion to reopen the proceedings in order to afford 
petitioner an opportunity to introduce evidence, to qross- 
examine all witnesses, and otherwise to participate jfully 
in the proceedings, (3) * * * file proposed findings of fact 
and conclusions of law, (4) have the right to file exceptions 
to any proposed Commission decision thereafter issued, (5) 
request oral argument upon such proposed decision and 
upon its exceptions thereto, and (6) in all respects fullyf par¬ 
ticipate in the issues involved in the application of Matfieson 
Radio Company, Inc.” This petition, like National’s previ¬ 
ous petition to intervene did not comply with Section 1.102 
of the Commission’s Rules on intervention in that it did not 
state “the facts on which petitioner bases his claim that his 
intervention will be in the public interest. ’ ’ Nor was tfye pe¬ 
tition in effect anything more than a premature petition for 
rehearing. Accordingly, the petition was denied on Janu¬ 
ary 7,1941, but National was granted permission to siibmit 
a brief as amicus curiae. The Berks Broadcasting Com¬ 
pany (WEEU) (an intervenor whose participation iij this 
proceeding is not here material), requested oral argument 
which was granted by the Commission, and Na- 
844 tional was permitted to participate in the oral 
argument as amicus curiae. The oral argument was 
had before the Commission February 20, 1941. On April 
7,1941, the Commission (Case and Craven, Commissidners, 
dissenting), adopted as final the Proposed Findings of'Fact 
and Conclusions of the Commission made and entered De¬ 
cember 5, 1940, amended the Rules and Regulations [Gov¬ 
erning Standard Broadcast Stations, as aforesaid,! and 
granted the application of Matheson Radio CompanyJ Inc. 
(WHDH), for construction permit. 

On April 11, 1941, National filed a petition for stay of 
the foregoing action of the Commission April 7, 1941, (a) 
“until after the Commission shall have had an opportunity 
to take action upon a petition for rehearing which this 
petitioner intends to file on or before April 27, 1941” or 
(b) “until after the conclusion of any rehearing which 
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may be held subsequently should the Commission grant its 
petition for rehearing’’ or (c) “until after a final deter¬ 
mination of proceedings which petitioner intends to insti¬ 
tute in the United States Court of Appeals for the District 
of Columbia for judicial review of the Commission’s ac¬ 
tion. ’ ’ 

On April 22, 1941, the Commission denied the petition 
for stay on the ground that “the sole basis for the relief 
requested in the Petition for Stay is an allegation of ‘great 
and irremediable damage’ to the private rights of peti¬ 
tioner without any facts to support it and that, therefore, 
petitioner has failed to state a ground for Stay.” On its 
own motion, however, the Commission suspended its action 
of April 7, 1941, “pending the filing by National Broad¬ 
casting Company, Inc. (KOA) * * * of a Petition for Re¬ 
hearing and the determination thereon by the Commission, 
or until further order of the Commission”, because it ap¬ 
peared “upon an independent examination of the facts and 
circumstances that public interest, convenience and neces¬ 
sity will be served” thereby. 

On April 25, 1941, National filed a petition for rehearing 
directed against the action of the Commission April 7, 
1941. On May 7, 1941, Matheson Radio Company, Inc. 
(WHDH) filed an opposition to the petition for rehearing. 

II—Allegations of the Petition for Rehearing 

The petition alleges thirteen grounds of error. Stripped 
of all repetition, these thirteen grounds boil down to the 
following allegations: 

1. That the Commission erred in failing to return the 
Matheson application to the applicant without action as a 
“defective” application under section 1.72 of its Rules, 
and was without power to take any action upon this appli¬ 
cation except to return it. 

2. That the Commission erred in refusing petitioner the 
right to intervene in the hearing on the Matheson applica¬ 
tion. Petitioner asserts that the Commission had no power 
under the Act to grant the Matheson application “except 
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after a hearing upon issues clearly defined and after afford¬ 
ing National an opportunity to participate fully i!n such 
hearing.” 

845 3. That Section 303(f) of the Act requires the 

Commission to afford petitioner an opportunity to 
be heard prior to the amendment of Section 3.25 of the 
Rules. 

4. That the grant of the Matheson application “Results 
in a degradation of service on 830 kc. (850 kc) whi<jdi will 
be prejudicial to the priority rights of the United [States 
on this channel under Paragraph B 8(d) of Part II of the 
North American Regional Broadcasting Agreementj with¬ 
out affording National an opportunity to be heard on its 
own behalf and on behalf of the listeners it serves.”! 

5. That the grant of the Matheson application “riesults 
in a substantial modification of the license held by National 
authorizing it to operate Radio Station KOA”, and Section 
312(b) of the Communications Act of 1934 requires the 
Commission to afford KOA an opportunity to be heard 
prior to such a grant. 

6. That the decision of the Commission effects a change 
in the policy of the Commission with respect to the use of 
the frequency 850 kilocycles and authorizes and directs a 
new kind of use of said frequency. It is alleged thslt the 
Commission was without power, under Section 409 o|f the 

Communications Act of 1934, to effect such a change iafter 

1 

a hearing before an examiner. 

7. That the findings and conclusions of the Commission 
are insufficient to support the decision rendered and do 
not fairly report and represent the evidence in the record; 
that the evidence is in sufficient to support the Commission’s 
decision “in that it affords no basis for a comparison of 
the services rendered by Radio Stations WHDH and KQA ’ ’ 
and “it fails to afford any basis for a determination of the 
relative scope, character and quality of the radio services 
available to the residents of Boston and the area adversely 
affected by the granting of the WHDH application.” j 
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8. That the decision is in violation of the requirements 
of Section 307(b) of the Communications Act of 1934 in 
that it results in a discrimination against service to rural 
listeners in order to furnish additional service to the resi¬ 
dents of the City of Boston. 

Ill — Discussion of the Allegations of the Petition 

(1) We do not agree that the Commission was required 
to return the Matheson application without action as “de¬ 
fective” under our Rules, or that our Rules deprived us 
of the power to take any action upon this application except 
return it. Under the rules in effect when the Matheson 
application was filed, it was not “defective”. The applica¬ 
tion was “in writing, under oath of the applicant, and on 
forms furnished by * * * the Commission”; 0 two copies of 
the application were filed with the Commission at its 
846 offices in Washington, D. C.; 10 the application was 
specific with regard to the frequency, power, hours 
of operation, and all other terms of the instrument of 
authorization requested; 11 and the applicant’s answers to 
the questions set forth in the application forms were com¬ 
plete. 12 It was, therefore, available for consideration by the 

0 ‘ * 103.1 Each application for an instrument of authorization shall be made 
in writing, under oath of the applicant, and on forms furnished by or in the 
manner prescribed by the Commission: * * *” 

* ‘ 103.7 Each application for construction permit * * * with respect to 
the number of copies and place of filing, shall be submitted as follows: * * * 
2 copies direct Jo Washington, D. C.” 

103.9 Each application shall be specific with regard to frequency or fre¬ 
quencies, power, hours of operation and all other terms of the instrument of 
authorization requested. An application for broadcast facilities in the band 
550 kc 1600 kc shall be limited to one specific frequency. * * *” 

12 “104.1 * * * Any application which is not filed in accordance with the 
Commission’s regulations with respect to the form used, manner of execution 
and completeness of answer to questions therein required will not be consid¬ 
ered by the Commission. Each such application shall be returned to the 
applicant by the Secretary of the Commission, together with a brief state¬ 
ment of the respect in which it is defective.” 

Rules 103.1, 103.7, 103.9 and 104.1 were superseded by section 4.01 and 4.02 
of the Rules effective January 1, 1939 (see pp. 2830 and 2831, Federal Regis¬ 
ter) which in turn were superseded by sections 1.71 and 1.72 of the present 
rules of the Commission adopted August 1, 1939, as amended December 20, 
1940. 
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Commission under Section 308 of the Communications Act 
of 1934. ! 

The fact that the Matheson application was still pending 
and without final action by the Commission when Sec. 1.72 13 
was promulgated and made effective did not require 
847 the return of the application unconsidered. Wfe think 
the determination as to whether we should hjive re¬ 
turned the application, which was proper when filbd, re¬ 
quired further data or information, acted upon thej appli¬ 
cation as filed, or taken any other action with respect to it, 
was a matter committed solely to our discretion by flection 
4(j) of the Communications Act which empowers us to con¬ 
duct our proceedings in such a manner as “will best con¬ 
duce to the proper dispatch of business and to the c|nds of 
justice.” See also Federal Communications Commission v. 
The Pott'sville Broadcasting Company , 309 U. S. 134. The 
petition does not show wherein our discretion was exercised 
either arbitrarily or capriciously. 

(2) Petitioner’s contention that the Commission bad no 
power to grant the Matheson application, or to amenjd Sec. 
3.25 without first affording petitioner notice and an Oppor¬ 
tunity to be heard, and that petitioner was entitled to in¬ 
tervene in the proceedings on the Matheson application 
is plainly without merit, we think, when examined ijn the 
light of our action thereon, and the applicable provisions 
of the Communications Act of 1934. 

i 

Insofar as the Commission’s grant of the Mathesojn ap¬ 
plication is concerned, Section 309(a) of the Act requires 
that the Commission grant applications without hearing if 
upon examination thereof it “shall determine that jjublic 

13 Section 1.72 is as follows: 

“Defective applications^—(a) Applications which arc defectivfc with 
respect to completeness of answers to required questions, execution, or 
other matters of a purely formal character will not be received fo i filing 
by the Commission unless the Commission shall otherwise direct. 

* (b) Applications which have been received for filing but which a(re not 
in accordance with the Commission’s rules, regulations or other require¬ 
ments will be considered defective. If an applicant by specific request 
of the Commission is required to file any documents or information not 
included in the prescribed application form, a failure to comply jthere- 
with will constitute a defect in the application. Such defective applications 
will not be considered by the Commission.” 
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interest, convenience or necessity would be served by the 
granting thereof.” In the event the Commission upon 
examination of any such application does not reach such 
decision with respect thereto, this Section requires that the 
Commission “shall notify the applicant thereof, fix and 
give notice of a time and place of hearing thereon, and shall 
afford suck applicant an opportunity to be heard under such 
rules and regulations as it may prescribe” (Emphasis 
supplied). No such right to notice and hearing was con¬ 
ferred upon any person other than the applicant, and no 
duty rests upon the Commission to afford any person other 
than the applicant, an opportunity to be heard. 

As we pointed out in our decision in the Hazelwood mat¬ 
ter, 14 the Act contains no provision giving the right of in¬ 
tervention in proceedings to any person or class of persons, 
but expressly provides that the Commission may “conduct 
its proceedings in such manner as will best conduce to the 
proper dispatch of business and to the ends of justice.” 
We promulgated Rule 1.102 relating to intervention pursu¬ 
ant to this authority. National’s petition, like the petition 
in the Hazelwood case, previously referred to, failed to 
meet the requirements of this rule, since it did not set forth 
“the facts on which the petitioner bases his claim that his 
intervention will be in the public interest.” Petitioner did 
not even allege that it had any evidence to introduce, much 
less state the type of evidence which the petitioner desired 
to adduce, or what petitioner intended to prove by partici¬ 
pating in the hearing. 

Petitioner asserts that its license “entitled” it to operate 
Station KOA free of co-channel interference, and 
848 that the grant of the Matheson application results 
in reducing the area in which Station KOA is now 
“entitled” to render service free of co-channel interfer¬ 
ence. It is further alleged that the grant of the Matheson 
application results in changing the “character” of the fre- 


Sec note 4, page 3. 



1 


A- 

1 


75 

quency 850 kc. 15 Therefore, argues petitioner, the grant 
of the Matheson application constitutes a modification of 
its license. But, assuming that interference will result to 
petitioner’s station, 10 nothing in the Communications Act of 
1934, the rules of the Commission promulgated pursuant 
thereto, or petitioner’s license, entitles petitioner to oper¬ 
ate Station KOA free of co-channel interference, nor to 
operate in any manner other than appears specifically on 
the face of petitioner’s license. 17 This license merely au¬ 
thorizes petitioner to operate specified transmitting equip¬ 
ment for a period of one year, on the frequency 830 kc. 
with a power of 50 kw, and for unlimited time. Il; does 
not expressly or by implication give petitioner a ri£ht to 
serve any particular number of listeners or geographical 
area or contain any provision designating petitioner's sta¬ 
tion as a “Class I-A” station. 

Although the Commission under Section 303(h) <pf the 
Act has been given express authority to “establish areas 
or zones to be served by any station”, it has not dpne so 
for standard broadcast stations. 18 Such a provision [would 
not be practicable in the present state of the broadcasting 
art because all stations using the same frequency, wijtli the 
same power and operating during the same hours, will not 
cover like areas or population. The extent of the service 
derived from the use of frequencies in the band assigned 
for standard broadcast stations is subject to wide jraria- 


10 I. c., before the grant and change in Rule 3.25 accompanying it, the fre¬ 
quency 850 kc was a “Class I-A” frequency, whereas, as a result of tpe Com¬ 
mission’s Order, the frequency 850 kc has become a “Class I-B” frequency. 

i« Sec p. 18 infra. 

11 Section 301 of the Communications Act of 1934 provides in part: “* * * 
and no license shall be construed to create any right beyond the terms), condi¬ 
tions, and periods of the license. * * *” 

i s Licenses for High Frequency Broadcast Stations provide for specified ser¬ 
vice areas in square miles. This is possible in the allocation of High Frjcqucncv 
Broadcast Stations, although it is not possible in the allocation of Standard 
Broadcast Stations, primarily for the following reasons: (a) The propagation 
of high frequency signals is subject to fewer variables than is the propagation 
of standard broadcast signals; (b) unlike Standard Broadcast Stations, High 
Frequency Broadcast stations render no useful sky-wave service; (c)l unlike 
Standard Broadcast Stations, the sky-wave transmissions from a High Fre¬ 
quency Broadcast Station do not restrict or limit the service area of [another 
High Frequency Broadcast Station. 
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tions dependent upon skywave propagation conditions, con¬ 
ductivity of the terrain, frequency, efficiency of the particu¬ 
lar radiating system employed, static, man-made noises and 
other factors. A station in one part of the United States 
may serve more or less population and area than a station 
in another part of the United States, using the same fre¬ 
quency and power, and operating during the same hours 
of operation. Moreover, the present allocation of 
849 standard broadcast stations is such that as a prac¬ 
tical matter each time an application for construc¬ 
tion permit, license or modification of license is granted, 
there is likely to be some change in the population and area 
of other stations. The Commission, therefore, has not es¬ 
tablished areas or zones to be served by standard broadcast 
stations, but instead has provided Standards for normally 
protected sky-wave and ground-wave contours of stations 
classified by its Rules. Neither the Standards nor the 
Rules, however, impart any “rights” to the licensee, but 
are for administrative convenience of the Commission in 
the allocation of facilities under the Act. 10 Thus, the grant 
of an application which, because of electrical interference, 
may result in curtailment of the population or area served 
by an existing station, does not “modify” the existing 
station’s license. Any other interpretation would render 
nugatory Section 309(a) of the Act in so far as that section 
provides for the grant of applications without hearing, if 
public interest, convenience, and necessity will be served 
thereby, because, as a practical matter, virtually no appli¬ 
cation could be granted without a hearing. The interpre¬ 
tation contended for by petitioner would thus make expe¬ 
ditious and orderly administration of the Communications 
Act impossible. 

Since petitioner has no legal right to be heard in any 
event, and did not comply with the Commission’s rule pro- 

19 See Proposed Finding of Facts and Conclusions, In re: Application of 
WREN Broadcasting Company, Inc. (WREN), Lawrence, Kansas, Docket No. 
.*>491—June 19, 1940, and Decision and Order, In re: Beaumont Broadcasting 
Corporation ( KFDM ), Beaumont, Texas, February 11, 1941 (B3-ML-927). 
See also footnote 1, page 48—6th Annual Keport of F. C. C. 
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viding for intervention, we think the contention that the 
Commission erred in not permitting petitioner to intervene 
is without merit. 

We note, too, that our refusal to permit petitioner to 
intervene did not preclude petitioner if it had so desired 
from appearing at the hearing on the Matheson application 
and giving any relevant, material, and competent testimony 
it may have had. The rules of the Commission expressly 
so provide. 20 Petitioner did appear at the Rearing, 
850 but limited its participation solely to noting an ex¬ 
ception to the ruling of the Commission denying its 
petition to intervene. If petitioner had any relevant, mate¬ 
rial and competent testimony relating to the merits of the 
Matheson application, it had ample opportunity to present 
the same. Petitioner can hardly complain now that the 
record on the Matheson application is deficient because of 
its own failure to give the Commission the benefit <j)f sucn 
information and data as it may have had. 

(3) Petitioner contends that it was error for th(j? Com¬ 
mission to amend Section 3.25 without first affording peti¬ 
tioner notice and an opportunity to be heard thereon and 
relies on Section 303(f) of the Act which empowers the 
Commission to: 

“* * * Make such regulations not inconsistent with law 
as it may deem necessary to prevent interference between 
stations and to carry out the provisions of the Actj: Pro¬ 
vided however, That changes in the frequency, authorized 

— 

20 See. 1.195 of the Rules of the Commission provides in part: 

“The will be maintained in the office of the secretary of the Commis¬ 
sion a record of all communications received by the Commission j relating 
to the merits of any application pending before the Commission request¬ 
ing the granting, renewal, modification or revocation of any license or 
construction permit * * *. Such record shall show the name and address 
of the person making the statement and the substance of such statement. 
When the date of hearing has been set, if the matter is designated for 
hearing, the secretary shall notify all persons shown by the records to have 
communicated with the Commission regarding the merits of such matter 
in order that such persons will have an opportunity to appear and give evi¬ 
dence at such hearing,- * * *. 

“No such person shall be precluded from giving any relevant, material 
and competent testimony at such hearing because he lacks a Sufficient 
interest to justify his intervention as a party in the matter. * * *” 
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power , or in the times of operation of any station, shall not 
be made without the consent of the station licensee unless, 
after a public hearing, the Commission shall determine 
that such changes will promote public convenience or in¬ 
terest or will serve public necessity, or the provisions of 
this Act will be more fully complied with; * # •” (emphasis 
supplied). 

Neither the amendment to Sec. 3.25 nor the grant of the 
Matlieson application, however, effected a change in the 
frequency, authorized power, or in the time of operation 
of petitioner’s station KOA. The hours of operation of 
Station WHDH were changed (increased), but that sta¬ 
tion expressly requested this change in its application and 
lienee consented thereto. It is clear, therefore, that our 
action of April 7, 1941, amending Sec. 3.25 did not violate 
Section 303(f) of the Act. 

(4) Petitioner contends that the Commission’s action 
“will be prejudicial to the priority rights of the United 
States” under paragraph B 8 (d) of Part II of the North 
American Regional Broadcasting Agreement 21 and 
851 could not be taken without affording National an 
opportunity to be heard. This contention is based 
upon petitioner’s misconception that it is in some manner 
subrogated to the rights of the United States under the 
Treaty. But the Treaty recognizes rights only in the sig¬ 
natory governments and does not create in any licensee any 
vested rights in frequencies or service areas. Moreover, 
the Treaty does not prohibit the Commission from con¬ 
sidering applications for broadcast facilities in accordance 

=1 Paragraph B S (d) of Part IT of this Treaty is as follows: 

“If within the period of this agreement the country to which a clear 
channel has been assigned shall have made use of the channel but not in 
the manner above prescribed or not to the extent required by the provi¬ 
sions of this agreement, such country shall be considered as having re¬ 
linquished that portion of the rights which it has not used and at the 
expiration of this agreement the other countries party thereto shall have 
the right, if they see fit, to withdraw the unused privileges from such 
country and to reassign them to any or all of the other interested coun¬ 
tries. ’ * 
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with the statutory standard of public interest, convenience 
and necessity. 

Nothing in the North American Regional Broadcasting 
Agreement gives petitioner any right to be heard prior to 
the promulgation of the amendment of Section 3.£5, and, 
as we have already pointed out, nothing in the Communi¬ 
cations Act of 1934 or in the terms of its license issued 
pursuant to the Act, gives petitioner any such rignt. 

(5) In so far as petitioner contends that the Commis¬ 
sion’s Order of April 7, 1941 results in a “substantial 
modification” of petitioner’s license without anj oppor¬ 
tunity to be heard as required by Section 312(b)4 of the 
Communications Act of 1934, we think petitioner miscon¬ 
strues the Commission’s Order. As we have biready 
pointed out in our discussion of point 2, petitioner’s li¬ 
cense authorizes Station KOA to operate for a period of 
one year on the frequency 850 kilocycles with a power out¬ 
put of 50 kw and unlimited hours. The instant Order does 
not change any of the terms of petitioner’s existing li¬ 
cense. We think, therefore, this contention is without 
merit. 

852 (6) Petitioner’s contention that the Commission’s 

Order of April 7, 1941, “effects a change in the 
policy of the Commission with respect to the use of the 
frequency 850 kilocycles, and authorizes a new kind of use 
of said frequency”, and that this change was madp after 

hearing before an examiner and is therefore contrary to 

— 

22 Section 312(b) of the Communications Act of 1934 is as follows i 

“Any station license after June 19, 1934, granted under the provisions 
of this chapter or the construction permit required hereby and a^ter such 
date issued, may be modified by the Commission either for a limited time 
or for the duration of the term thereof, if in the judgment of ithc Com¬ 
mission such action will promote the public interest, convenience, and 
necessity, or the provisions of this chapter or of any treaty raltificd by 
the United States will be more fully complied with: Provided, [however, 
That no such order of modification shall become final until the holder of 
such outstanding license or permit shall have been notified in writing of 
the proposed action and the grounds or reasons therefor and shall have 
been given reasonable opportunity to show cause why such an order of 
modification should not issue. (June 19, 1934, c. 652, Sec. 312, 48 Stat. 
1086)” 
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Section 409(a) 23 of the Communications Act of 1934 fur¬ 
ther misconstrues the Commission’s Order. 

In considering whether the Commission’s Order amend¬ 
ing Section 3.25 actually effects a change in the policy of 
the Commission, it will be helpful to review briefly the 
history of the allocation of radio broadcast frequencies in 
the United States. 

The Radio Act of 1927 became law February 23, 1927. 
Its passage was precipitated by the so-called “break down 
of the law” which followed an opinion of the Attorney 
General, July 6, 1926, holding that the Secretary of Com¬ 
merce under existing law had no power to restrict the 
operation of stations with respect to frequency, power, or 
hours of operation. Broadcast stations in the United 
States took advantage of this situation to broadcast on 
whatever frequencies they pleased with whatever power 
they desired and whenever they chose. The result was 
utter chaos for the listening public. In its attempt to 
bring about order, the Federal Radio Commission under¬ 
took at once to put into effect a general reallocation. This 
reallocation was not based upon any scientific plan and 
in the late months of 1927 it became apparent that the 
reallocation was not giving satisfactory results. As a par¬ 
tial step in ameliorating the situation, the Commission, on 
December 1, 1927, ordered 25 channels cleared, either en¬ 
tirely or partially. 24 

In the meantime, the Commission continued its endeavor 
to -work out an allocation policy for broadcast stations. It 
invited and received the best engineering advice in the 
country. As a result of this advice, the Commission, on 
August 30, 1928, promulgated General Order 40 25 as the 

23 That part of Section 409(a) of the Communications Act of 1934 which is 
here material provides: “any member or examiner of the Commission * * * 
when duly designated by the Commission for such purpose, may hold hear¬ 
ings * * *; except that in the administration of Part Ill of this Act, an ex¬ 
aminer may not be authorized to exercise such powers with respect to a matter 
involving (1) a change of policy by the Commission * * * or (4) a new kind 
of use of frequencies * * 

24 See p. 9, Second Annual Report of Federal Radio Commission. 

25 See Second Annual Report of Federal Radio Commission, page 48. 
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first step toward putting into effect a new allocation system. 
This Order established three types of channels for service 
by radio broadcast stations in the United States as follows: 
Clear channels—for use by stations to provide good sjervice 
to rural and remote listeners; regional channels— 
S53 for use by stations to provide service primarily to 
metropolitan districts and rural areas contiguous 
thereto; and local channels—for use by stations to provide 
service primarily to cities or towns and suburban or rural 
areas contiguous thereto. 26 

During the period from 1928 to 1933, the Federal Radio 
Commission made no change “in the basic plan of Alloca¬ 
tion of frequencies set up by General Order 40” but minor 
changes in frequency assignments were made from time to 
time in order to improve local conditions. 27 During the 
period from 1934 to 1939 inclusive, no change in the basic 
plan of allocation set up by General Order 40 was made by 
the Federal Communications Commission, but individual 
assignments and changes were made as a result qf the 
granting of applications. 28 Thus, it is apparent frofii the 
administrative practice heretofore followed that j mere 
changes in frequencies have never been regarded as 
“changes in policy” of the Commission. 

On June 23, 1939, the Commission, after an extensive 
hearing, adopted new rules and regulations governing 
standard broadcast stations and Standards of Good En- 

20 The following statement was issued by the Federal Radio Commission 
together with General Order 40; “The Commission is furthermore convinced 
that within the band of frequencies devoted to broadcasting, public interest, 
convenience, or necessity will best be served by a fair distribution of different 
types of service. Without attempting to determine how main/ channel > should 
be devoted to the various types of service , the Commission feels that a certain 
number should be devoted to stations so equipped and financed as to permit 
the giving of a high order of service over as large a territory as possible * * * 
a certain number of other channels should be given over to stations * *{* as to 
which there will be large intermediate areas in which there will be objectionable 
interference. Finally, there should be a provision for stations which j»re dis¬ 
tinctly local in character and which aim to serve only the smaller towns in the 
United States * * (Second Annual Report of Federal Radio Commis¬ 

sion, page 168.) (Emphasis supplied.) 

27 See 3rd, 4th, 5tli, 6th, and 7th Annual Reports of the Federal Rad o Com¬ 
mission, pages 16, 56, 19, 25 and 18 respectively. 

28 See 1st, 2nd, 3rd, and 4th Annual Reports of the Federal Communiiations, 
pages 23, 57, 28, and 51 respectively. 
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gineering Practice concerning standard broadcast stations 
effective August 1, 1939. These rules did not affect the 
basic plan of allocation of broadcast facilities, but sought to 
unify the plan of allocation of broadcast stations within 
the United States with that set up by the North American 
Regional Broadcasting Agreement. As under former rules, 
the three classes of channels provided were clear, regional 
and local. The principal changes were these: The new 
definitions establishing these classes of channels clarified 
the purpose of each class of channel and in general estab¬ 
lished the normal protection for stations operating 
854 on these channels. 29 With respect to clear channels, 
these rules provided in part: 

“3.25. Clear Channels: Classes I and II—The frequen¬ 
cies in the following tabulation are designated as clear 
channels and assigned for use by the classes of stations 
as given: 

(a) To each of the channels below there will be assigned 
one Class I station and there may be assigned one or more 
Class II stations operating limited time or daytime only: 
* * * 850 • * * kilocycles. 

(b) To each of the channels below there may be assigned 
Class I and Class II stations: * # V’ 

The Order of the Commission, April 7, 1941, amended 
Rule 3.25, in part, as follows: 

“3.25. Clear Channels; Classes I and II—The frequencies 
in the following tabulation are designated as clear channels 
and assigned for use by the classes of stations as given: 

(a) To each of the channels below there will be assigned 
one Class I station and there may be assigned one or more 
Class II stations operating limited time or daytime 
only: * * # 

(b) To each of the channels below there may be assigned 
Class I and Class II stations • • • 850 * * # kilocycles.’* 

It is clear from the foregoing that the amendment with 
respect to the single frequency 850 does not change, but on 


2» See Page 3S, Fifth Annual Report, Federal Communications Commission. 
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the contrary continues the policy maintained by the jCom- 
mission prior to April 7, 1941, of providing two clashes of 
clear channel service. Both classes of clear channe^ sta¬ 
tions are “designed to render primary and secondary ser¬ 
vice over an extended area and at relatively long dis¬ 
tances.” 30 The amendment merely affects a minor shift 
in one frequency within the established policy. 

Petitioner’s contention that the Commission’s action re¬ 
sults in a “new use” of the frequency 850 kilocycles \fithin 
the meaning of Section 409 (a) of the Communication^ Act 
is similarly without merit. The frequency continues jto be 
assigned for the same kind of service, i. e., standard broad¬ 
cast. Furthermore, as we have already shown, no change 
will result in the real nature or purpose of the use o::‘ this 
frequency within the standard broadcast band. 

855 (7) Petitioner alleges that the findings and con¬ 

clusions of the Commission are “insufficient to sup¬ 
port the decision rendered and do not fairly report or rep¬ 
resent the evidence.” The petition does not, however, al¬ 
lege in what particulars these findings and conclusions are 
insufficient or fail to report and represent the evidence. 
In this respect, the petition does not comply with Sdction 
1.271 of our Rules of Practice and Procedure which pro¬ 
vides that a petition for rehearing “shall state with par¬ 
ticularity in what respect the decision, order, or require¬ 
ment, or any matter determined therein is claimed to be 
unjust, unwarranted or erroneous, and with respect to any 
finding of fact must specify the pages of the record relied 
on.” 

However, in view of the importance of the matters in¬ 
volved in this proceeding, we shall re-examine our findings 
and conclusions and the record upon which they are b^sed. 
Since these findings and conclusions are stated at length 
elsewhere in this decision, we shall state simply theirj sub¬ 
stance here. Summarized, we found that a grant of that 
application would not result in interference to the priinary 

service of Station KOA, Denver, Colorado, and that such 

— 

so See Section 3.22 of the Rules of the Commission. 
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interference to the reception of Station KOA as might 
reasonably be expected to result from a grant of the Mathe- 
son application would occur in its secondary service area 
and would be limited to receivers in the eastern half of the 
United States, remote from the KOA transmitter; that 
such secondary service as KOA could render in this area 
would be of uncertain character because of its dependence 
upon the characteristics of the individual receiver, the 
signal intensity and the signal to interference ratio in¬ 
volved in each individual case. These findings are supported 
by the expert opinion of both the applicant’s and the Com¬ 
mission’s engineer. We found further, that a grant of the 
Matheson application would enable Station WHDH to ren¬ 
der an improved and extended primary service in the Bos¬ 
ton metropolitan area and to the fishing banks situated off 
the New England coast; that the operation of Station 
WHDH as proposed would permit a more efficient use of 
the frequency 850 kilocycles than at present. Our review 
of the record indicates that the evidence supports these 
findings. 

Petitioner further alleges that the evidence is insufficient 
to support the Commission’s decision and order in that 
“it affords no basis for a comparison of the service ren¬ 
dered by Stations WHDH and KOA” and that 1 ‘it fails 
to afford any basis for the determination of the relative 
scope, character and quality of the radio services available 
to the residents of the Boston metropolitan area adversely 
affected by the granting of the WHDH application.” Since 
the record supports a finding that the primary service area 
of Station KOA will not be interfered with in any way and 
that the secondary service area of Station KOA would be 
limited to receivers in the eastern half of the United States 
and remote from the KOA transmitter where the KOA sig¬ 
nal is of uncertain character, it is clear that the WHDH 
service does not displace the KOA secondary service in any 
real or substantial sense. It is significant that although 
petitioner contends it is entitled to serve the rural 
856 areas in which it is claimed interference will occur, 
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it fails to allege either that it has been providing a 
useful service in such areas or point out, in terms of popu¬ 
lation, the nature and extent of the claimed interference. 
Accordingly, there is no occasion for making a comparison 
of the services rendered by Stations WHDH and KOA. 

(8) Petitioner alleges that the Decision and Order 
herein ‘ ‘ results in a discrimination against service tq rural 
residents in order to furnish additional service to th^ resi¬ 
dents of the city of Boston and, as such, is violative L>f the 
requirements of Section 307 (b) of the CommunieatioijLs Act 
of 1934 .’ 1 As we have already indicated, our decision and 
order results in no real or substantial displacement fif the 
service of KOA. We have found that the improvement and 
extension of service in the Boston area will serve public 
interest. We think, therefore, that this allegation is; with¬ 
out merit. 

Accordingly, it is ordered, this 20th day of May, 1941, 
that the petition for rehearing filed by National Broad¬ 
casting Company, Inc. (KOA) be, and it is hereby, denied. 

It is further ordered that our Order of April 7,j 1941 
which was suspended on our own motion April 22, 19ll he, 
and it is hereby, reinstated. J 

FEDERAL COMMUNICATIONS COMMISSION 

T. J. SLOWIE, j 

Secretary. 

• • # • • • • * * * 

857 Petition For Stay During Appeal 

National Broadcasting Company, Inc., as licensee of sta¬ 
tion KOA at Denver, Colorado, gives notice of its intention 
to appeal to the Court of Appeals for the District of Co¬ 
lumbia from the Order of the Commission in the qbove 
entitled matter dated April 7, 1941, with respect to which 
its Petition for Rehearing was denied by the Commission 
on May 20,1941. 

Pending the final determination of such appeal Peti¬ 
tioner respectfully requests the Commission to stay the 
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amendment of sub-sections (a) and (b) of section 325 of its 
Rules and to stay the issuance of a construction permit to 
Matheson Radio Company, Inc., under such Order of April 
7, 1941. 

In support of its request, petitioner incorporates by ref¬ 
erence in this Petition the representations and averments 
of its Petition for Rehearing dated April 25,1941 as though 
fully set forth herein. In further support of its requests 
Petitioner urges the Commission to grant the same for the 
same reasons which impelled it upon its own motion to find, 
on April 22, 1941, that public interest, convenience and 
necessity would be served by suspending its order of April 
7, 1941, pending the filing of Petitioner’s Petition for Re¬ 
hearing and the Commission decision thereon. 

Respectfully submitted, 

NATIONAL BROADCASTING COMPANY, INC., 

D. M. PATRICK 
PHILIP J. HENNESSEY, JR. 
A. L. ASHBY 
HENRY LADNER 
Its Attorneys 
810 Colorado Building 
"Washington, D. C. 

May 21, 1941 

• **••***## 

871 Decision and Order on Petition For Stay During 

Appeal 

By the Commission: (Case and "Wakefield, Commission¬ 
ers, dissenting; Payne and Craven, Commissioners, ab¬ 
sent.) 

This is a Petition for Stay During Appeal filed by Na¬ 
tional Broadcasting Company, Inc., licensee of Station 
KOA, Denver, Colorado. Petitioner alleges that it intends 
to appeal to the Court of Appeals for the District of Co¬ 
lumbia from the Commission’s order of April 7,1941. That 
order adopted as final the Proposed Findings of Fact and 
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Conclusions of the Commission proposing to grant the ap¬ 
plication of WHDH for unlimited hours of operation on 
850 kc, with pow’er of 5 kw, and also amended Section 325 
of the Rules by removing the frequency 850 kc from the 
group of frequencies specified in Section 325 (a) ancjl plac¬ 
ing it in Section 325 (b). 

On April 11, 1941 petitioner filed with the Commission a 
Petition for Stay pending action by the Commission pn the 
Petition for Rehearing which petitioner alleged it was about 
to file or until after disposition of the appeal which peti¬ 
tioner alleged it would file if its Petition for Rehearing were 
denied. The only reason given in support of the petition 
was that the issuance of a stay would preserve the status 
quo whereas if a stay were not issued “KOA’s status 
under the Rules and Regulations of the Commissidn and 
under the North American Regional Broadcast Agreement 
as well as its capacity to serve its listeners will be changed 
materially to its great and irremediable damage without its 
having been afforded an opportunity to be heard as ai party 
to such action.” No facts were alleged showing ir¬ 
remediable injury to petitioner or any injury to the public. 
Accordingly, the Commission on April 22, 1941 denied the 
Petition for Stay but on its own motion suspendbd its 
action of April 7, 1941 until after the filing of and Jaction 
upon the Petition for Rehearing. 

872 The Petition for Rehearing was filed on Apjril 25, 
1941 and was denied in a written Opinion and jOrder 
dated May 20,1941. The present Petition for Stay wajs filed 
on May 21, 1941 and an Opposition thereto was fi^ed by 
Matheson Radio Company, Inc. on May 28, 1941. 

In the instant Petition for Stay, petitioner likewise re¬ 
quests that pending the determination of the appeal, the 
Commission stay the amendment of sub-sections (aj) and 
(b) of Section 325 of its Rules and Regulations and the 
issuance of a construction permit to WHDH under its) order 
of April 7, 1941. In support of its request, petitioner in¬ 
corporates by reference the representations and averjments 
contained in its Petition for Rehearing. These we^ L e dis- 
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cussed by the Commission and found to be without merit 
in its Opinion of May 20, 1941. 

Petitioner apparently assumes that petitions for stay 
issue automatically, for in neither of the Petitions for Stay 
nor in the Petition for Rehearing are there any facts which 
show irremediable injury to itself or the public if the action 
of April 7, 1941 is not stayed. Such an assumption flies in 
the teeth of Section 405 of the Communications Act which 
provides that no request for rehearing shall “operate in 
any manner to stay or postpone the enforcement thereof, 
(i. e. an order of the Commission) without the special order 
of the Commission.” When this section is considered in 
the light of the general policy of the Act to provide for the 
fullest utilization of radio frequencies in the public interest, 
it is clear that there must be a compelling reason for de¬ 
laying the effective date of new or additional service, 

Petitioner’s repeated failures to show how the public 
will be injured unless the Commission’s action is stayed is 
significant in view of the fact that the Commission found 
that the grant of the WHDH application would without 
measurably affecting petitioner’s service enable WHDII to 
serve 621,000 more people within its primary service area, 
would improve and extend the service rendered by WIIDII 
to the fishing banks off the New England coast, and would 
permit WHDH to operate approximately 2 1 / 4 hours more 
in the summer and about 5^2 hours more in the winter than 
at present. These findings have never been challenged by 
petitioner nor has it shown wherein public interest would 
be served by a further delay in the effectuation of this in¬ 
creased service. We find that public interest would be 
served by going forward without further delay with the 
extension and improvement of radio broadcast service to 
the listening public as proposed in the Matheson applica¬ 
tion. 

In further support of its request for a stay, petitioner 
urges the Commission to grant it “for the same reasons 
which impelled it upon its own motion to find, on April 22, 
1941, that public interest, convenience and necessity would 
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be served by suspending its order of April 7, 1941, pending 
the filing of Petitioner’s Petition for Reheariijg and 
S73 the Commission decision thereon.” The issuance of 
a stay on the Commission’s own motion was moti¬ 
vated by a desire on the part of the Commission to withhold 
final action on such an important matter until after peti¬ 
tioner had fully exercised its administrative opportunities 
to show wherein public interest, convenience or necessity 
would not be served by a grant of the Matheson application. 
Although, as we have heretofore indicated, petitioner's pre¬ 
vious petition for stay suggested no reason why th^ pub¬ 
lic would be benefitted by a stay, the importance !of the 
questions involved combined with the possibility thait peti¬ 
tioner might make such a showing in its petition for re¬ 
hearing appeared to justify a stay pending the filing of, 
and decision on, such petition. Petitioner failed td make 
such a showing as the Commission pointed out in its deci¬ 
sion of May 20, 1941, on the Petition for Rehearing, 

The considerations, therefore, which impelled the Com¬ 
mission to act on its own motion are no longer applicable. 
The Commission has determined to re-affirm its decision 
granting the WHDH application and amending Section 
3.25 of its Rules and Regulations. Petitioner has not shown 
either whereir, that determination is in error or why public 
interest would be served by a further stay of the Commis¬ 
sion’s action. On the contrary, the Commission has found 
that it would be against the public interest to order a fur¬ 
ther stay of its action whicn makes possible an extensive 
increase in WITDH’s coverage without any measurable 
effect on that of petitioner’s station. 

Accordingly, it is ordered this 12th day of June, 1941 
that the Petition for Stay During Appeal filed by National 
Broadcasting Company, Inc. (IvOA) be and it is hereby, 
denied. 

FEDERAL COMMUNICATIONS COMMISSION 

T. J. SLOAVIE, 

I 

Secretary . 

#>*####***# 
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874 Fly, Chairman, specially concurring: 

For the reasons stated above and particularly since there 
is no real injury to Station KOA, and since Station WHDH 
moves forward with knowledge of any legal risks involved, 
I concur in the foregoing decision denying the stay. The 
Commission heretofore has arrived at a final decision upon 
the merits of this case, in which I did not participate, and 
I do not want by expressing any opinion on a procedural 
matter to be understood as expressing an opinion on the 
merits of the decision. At the same time'I entertain no 
doubt as to its legality. 

Great waste results from the fact that clear channel sta¬ 
tions whose raison d'etre is to serve over great distances 
and in vast rural areas of the country, have to a great 
extent been concentrated along the coasts and the borders 
of the country. The power is impacted into the lucrative 
markets of large metroj^olitan areas which are already 
fully served, if, in fact, not over served, while a great por¬ 
tion of the signal strength of the clear channel station is 
wasted upon the sea. Thus, while listeners in New York, 
Chicago and Los Angeles may tune in on a dozen stations, 
there are vast rural regions in upper New England, in some 
areas of the South, and in the great trans-Mississippi area 
where the listening public has difficulty in' receiving pra- 
grams of even one station. The need for a studious, care¬ 
ful appraisal of this vital problem is apparent. If the clear 
channel wave lengths are to be further exploited, the plans 
for that exploitation ought to be made in the light of these 
dominant factors and as a result of a full study. 
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IN THE 


United States Court of Appeals 

for the District of Columbia. 


No. 7933. 

— 

NATIONAL BROADCASTING COMPANY, INC., 

Appellant, I 

v. 

FEDERAL COMMUNICATIONS COMMISSION, 

Appellee, 

and 

MATHESON RADIO COMPANY, INC., BERKS BlioAD- 
CASTING CO., Intervenors. 


BRIEF OF INTERVENOR 
MATHESON RADIO COMPANY, INC. 

j 

— 

INTERVENOR’S COUNTER-STATEMENT OF THE 

CASE. 

L j 

The application of this intervenor, Matheson Radio Com- 
pany, Inc., (hereinafter referred to as WHDH), was orig¬ 
inally filed in July, 193S. (Intr. App. p. 67). On September 
21, 1938, the Commission returned the application because 
WHDH had pending since June 30, 1936, an application 
for special experimental authority to operate with the same 
power and the same hours as was requested in the appli¬ 
cation for construction permit. Aside from the fajct that 


0 


WHDH had a second application pending and undecided 
for the same facilities, the Commission indicated no objec¬ 
tion to the application here in question. (Intr. App. p. 11.) 
The question of the pendency of the application for special 
experimental authority became moot as that application 
was denied by the Commission, and the only application 
of WHDH to remain for consideration was the instant ap¬ 
plication. The application was resubmitted and accepted by 
the Commission on October 25, 1938. (Intr. App. p. 3.) 
By November 22, 1938, the Commission had given mature 
consideration to the application and requested the applicant 
to submit further engineering data. (Intr. App. p. 12.) 
The information was submitted on December 5,1938. (Intr. 
App. p. 14.) On January 3,1939, the application was desig¬ 
nated for hearing by the Commission. (Intr. App. p. 69.) 
On September 2,1939, a notice of hearing was promulgated 
by the Commission setting forth the issues and designat¬ 
ing October 10,1939 as the date of hearing. (Appl. App. pp. 
11 - 12 .) 

On September 23, 1939, the appellant petitioned to inter¬ 
vene in the hearing aforesaid, asserting briefly four conclu¬ 
sions as the basis for its intervention. (Appl. App. p. 13.) 
Intervention w r as denied on September 29,1939, in an order 
which made reference to the Hazelwood decision, infra. 
The decision pointed out “the present rule requires a peti¬ 
tioner to set forth not only his interest in the proceeding, 
but also ‘the facts on which the petitioner bases his claim 
that his intervention will be in the public interest’ ”. The 
decision condemned loose pleading which was of no assist¬ 
ance to the Commission in carrying out its statutory func¬ 
tions, but rather served to impede the progress of the hear¬ 
ing, increase the size of the record, confuse the issues and 
pile up costs to the legitimate parties. (Appl. App. pp. 13- 
20 .) 

The appellant did not challenge the validity or eligibility 
of the application when filed on October 25, 1938, when it 
was set for hearing on January 3, 1939; when the notice of 
hearing was issued eight months later, on September 2, 




1939; or in its petition to intervene filed September 23, 
1939. However, on September 29, 1939, the appellant filed 
a motion to dismiss the application on the ground that 
WHDH was not eligible to receive the facilities requested 
under Rule 3.25(a), and requested that the hearing [sched¬ 
uled for October 10,1939, be cancelled on the basis of ijegula- 
tions cited which had no reference whatsoever to the f‘ eligi¬ 
bility” of the application. (Appl. App. pp. 20-21.) At the 
same time the appellant petitioned for review of the action 
of Commissioner Payne in denying its petition for inter¬ 
vention. The petition for review stated that if Section 
1.102 (relating to the requirements for interventicin) re¬ 
quired “allegations of fact over and above those set forth 
in the petition of September 23,1939, then such findings are 
erroneous and such additional requirements of Sectioii 1.102 
are void, contrary to law, beyond the authority of thIp Com¬ 
mission to adopt and in violation of the 5th Amendment 
to the Constitution of the United States”. (Italics sup¬ 
plied.) 

The petition for review was considered by the Commis¬ 
sion en banc and denied. (Appl. App. p. 24.) The piotion 
to dismiss, in which it was alleged that the Commission’s 
requirements that factual information be submitted with a 
petition to intervene violates the constitutional rights of 
the appellant was later dismissed. (Appl. App. p. 27j.) 

In the meantime, the hearing which was scheduled to be 
held on October 18,1939, was continued without date.) (Intr. 
App. p. 15.) WHDH filed a motion to vacate the Commis¬ 
sion’s action in ordering an indefinite continuance' alleg¬ 
ing that a long period of time had elapsed between tjie date 
the application was designated for hearing and the date 
the actual hearing day was set, that it had prepaired its 
case with the greatest diligence, and had expended large 
sums of money and a great deal of time in preparation. 
(Intr. App. pp. 15-17.) On December 2, 1939, the Commis¬ 
sion promulgated a new set of issues in which the question 
of completely revising Rule 3.25 was eliminated, the 
hearing was confined to the particular case. (Appl. ^pp. pp. 
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25-26.) Appellant did not file a petition to intervene on the 
basis of the new issues before the hearing was held. The 
case was reset to be heard on December 11, 1939, and on 
the motion of the Commission was continued until Janu¬ 
ary 15, and again until January 29, 1940. (Intr. App. pp. 
18-19.) 

The hearing was duly held with all proper parties pres¬ 
ent and participating. 

On December 9,1940, the Commission issued its proposed 
findings of fact and conclusions, in which it found that the 
operation of Station WHDH as proposed would not cause 
interference to the primary service of any station, and any 
interference which such operation may reasonably be ex¬ 
pected to cause to Station KOA, Denver, will be limited to 
interference with intermittent reception upon receivers lo¬ 
cated in the eastern part of the United States, remote from 
the station. The Commission concluded that a change in 
the provisions of Rule 3.25 and the granting of the appli¬ 
cation of WHDH would permit of a more efficient use of 
the frequency, and would serve public interest, convenience 
and necessity. (Appl. App. pp. 27-32.) 

The appellant filed a second petition to intervene in 
which it alleged certain conclusions, most of which are in¬ 
cluded in the reasons for appeal in this appeal. (Appl. App. 
p. 46-49.) WHDH pointed out that the petition did not 
satisfy the requirements of Rule 1.102 and that the peti¬ 
tioner stated no facts indicating that it was aggrieved, and 
that no material was proposed to be submitted that would 
aid the Commission in determining the public interest. 
(Intr. App. pp. 50-53.) The petition was denied on January 
7,1941. (Appl. App. p. 50.) 

The appellant w T as allowed to file a brief, amicus curiae 
and to participate in the oral argument on the proposed 
findings. The appellant’s position was vigorously argued 
both by brief and orally. (Appl. App. p. 50.) 

On April 7,1941, the Commission took action in adopting 
three distinctive orders, namely, it first adopted the pro¬ 
posed findings. Its second action was as follows: “That 
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th^ rules and regulations governing standard broadcalst sta¬ 
tions, as amended pursuant to the Commission’s order of 
September 11, 1940, be, and the same are, hereby amended 
by striking the figure 850 from Subsection (a) of Section 
3.25, and adding the figure 850 immediately following the 
figure 810 in Subsection (b) of Section 3.25”. Thifis, the 
Commission at this point actually amended its regulations. 
Its third step was to grant the pending application of Sta¬ 
tion WHDH. (Appl. App. pp. 50-51.) 

Appellant then filed a petition for a stay which was denied 
by the Commission, but the Commission, on its own mo- 
tion, suspended its order “pending the filing by National 
Broadcasting Company (KOA) within the time allowed by 
the statute, of a petition for rehearing, and the determina¬ 
tion thereof by the Commission or until further oijder of 
the Commission”. (Intr. App. pp. 53-54.) 

Appellant thereupon filed an exhaustive petition for re¬ 
hearing, (Appl. App. pp. 52-63) which was opposed by 
WHDH (Intr. App. pp. 54-74), and which was disposed of 
by the Commission in an exhaustive decision and order. 
(Appl. App. pp. 63-85). On May 20, 1941, the action of 
April 7, 1941, which was suspended on April 22, 194}l, was 
reinstated. (Appl. App. p. 85.) 

Appellant then petitioned for a stay during the appeal 
(Appl. App. pp. 85-86) and that petition was opposed by 
WHDH. (Intr. App. pp. 74-83.) The Commission issued a 
lengthy decision and order denying said stay. (App). App. 
pp. 85-90.) 

n. 

The “Reasons Relied On by Appellant” in this Appeal, 
set forth in the notice of appeal, list fourteen points. Point 
No. 6 is divided into nine sections. (Appl. App. pp. 1-12.) 

Reasons numbered 6(a), 6(d), 6(i), 11,12, and 13, <(ire not 
cited in appellant’s “Statement of Points” set fortli in its 
brief. (Appl. Brief p. 7.) The points are not mentioned 
throughout the argument. 
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The foregoing reasons must be considered as abandoned 
and they will not be argued in this brief. 

SUMMARY OF ARGUMENT. 

I. 

The appellant has no standing to maintain this appeal 
because it lias not shown that it is a party aggrieved or ad¬ 
versely affected within the meaning of Section 402 (b) (2) 
of the Communications Act of 1934. In interpreting the 
condition of aggrievement and adverse affect, provided in 
the aforesaid section of the Act, the Supreme Court of the 
United States and this Court have adopted the traditional 
requirement for the use of the processes of the Courts by 
any person, namely, that aggrievement and adverse affect 
must stem from financial or pecuniary injury. 

In the whole course of the instant proceeding before the 
Commission and before the Court, the appellant has never 
alleged that it would suffer financial injury or pecuniary 
damage as a result of the operation of 'WHDH, as proposed. 
In its statement of “Reasons Relied on by Appellant”, ap¬ 
pellant did not even allege that it would receive electrical 
interference as a result of the Commission’s action. Even 
if an allegation of interference had been made, interference 
does not result per se in financial injury or pecuniary dam¬ 
age. Indeed, all the interference that could possibly be 
claimed by KOA, as a result of the operation of WHDH, is 
so remote from the location of Station KOA that it supports 
to a conclusive presumption that no advertiser would pur¬ 
chase the facilities of KOA to serve these remote areas. 

It is submitted that the appeal should be dismissed for the 
failure of the appellant to allege facts giving it the standing 
to use the processes of this Court to attack the decision of 
the Federal Communications Commission. 

n. 

No legal right of the appellant was abridged by the failure 
of the Commission to permit the appellant’s participation 
in the proceedings taken before the Commission on the in- 
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slant application. The granting of the instant application 
followed the policy of the Commission of providing for the 
most efficient use of the frequency and the provision made 
by the decision and order herein complained of did not dim¬ 
inish the used and useful service rendered by Station KOA. 
Station KOA remains as it always has been, a secondary 
service facility. 

Appellant has not and can not support its claimj for the 
right to participate in the proceedings before the Commis¬ 
sion by any provisions of the Communications Act, the 
Commission’s Rules and Regulations, or the Constitution 
of the United States. 

A. The only person having a right to be heard in the 

instant proceedings, under the provisions of tfye Com¬ 
munications Act of 1934, is the applicant. N6 provi¬ 
sion of the Act provided for the intervention of other 
persons in hearings on applications before th^ Com¬ 
mission. The Commission was given the full authority 
to “conduct its proceedings in the best manner as will 
best conduce to the proper dispatch of business] and to 
the ends of justice.” | 

B. The Commission, however, in its Rules and Regula¬ 
tions has sought the assistance of persons othgr than 
the applicants, in the collection and compilation) of the 
facts that are necessary for the Commission to| wisely 
arrive at a decision based upon considerations 6f pub¬ 
lic interest and convenience and necessity. This invita¬ 
tion took the form of a Rule governing intervention, 
issued by the Commission. This Rule provided that 
before the privilege of intervention would be granted, 
the one seeking to intervene “must set foi^th the 
grounds of the proposed intervention, the position and 
interest of the petitioner in the proceedings, alnd the 
facts on which the petitioner bases his claim tjiat his 
intervention will be in the public interest”. The ap¬ 
pellant in this case never made any allegation cif fact, 
in its two petitions to intervene, which would shoiv “the 
facts on which the petitioner bases his claim tljiat his 
intervention will be in the public interest.” Instead of 
complying with the requirements provided in the Com¬ 
mission’s Rule, the petitioner sought to stand pn the 
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contention that it had an absolute right to intervene, 
without more, under Article V of the Amendments to 
the Constitution of the United States. It has never 
in the whole course of this proceeding before the Com¬ 
mission or before the Court, implemented that far¬ 
fetched concept by the citation of legislative, judicial 
or constitutional authority. 

C. The appellant in relying upon Article V of the 
Amendments to the Constitution for its contention that 
it had a right to participate in the proceedings before 
the Commission on the instant application, has failed 
to show where it was deprived of “liberty, life or prop¬ 
erty” as a result of the decision complained of or where 
the deprivation, if it occurred, was without due process 
of law. The Act specifically provides that no licensee 
shall, by virtue of receiving a license, receive any prop¬ 
erty right in the frequency or any rights beyond the 
terms and conditions of the license. The life of no 
natural person is taken by the decision of the Commis¬ 
sion. The appellant is not deprived of any liberty, 
except that which results from the constitutional exer¬ 
cise of the legislative power to regulate interstate com¬ 
merce. 

The license issued to the appellant did not provide 
any classification of that station as “Class 1-A” or 
“Class 1-B.” The Commission has consistently taken 
the position that the classification of stations provided 
in its Rules of Allocation are merely rules of adminis¬ 
trative convenience and such classifications are not in¬ 
corporated, directly or by implication, in the license or 
authorization issued to any station. 

III. 

The denial of the appellant’s petition for rehearing, filed 
with the Commission, was not arbitrary or capricious be¬ 
cause no allegation of fact was made to support the bare 
conclusion of the appellant that it was a person aggrieved 
or adversely affected by the decision. Even assuming that 
appellant had standing to file the said petition, no errors 
of law were cited and sustained in said petition. No new 
facts were alleged that could serve to convince the Commis¬ 
sion that its decision was incorrect in the light of such new 
facts. 



9 


The procedure followed by the Commission in its con¬ 
sideration of the instant application was entirely vali^i and 
wholly without error. 

A. Appellant relied upon Section 303 (f) to confer 
upon it the right of a hearing in this proceeding. That 
section accords the right of hearing where regulations 
are issued that occasion ‘‘changes in the frequencies, 
authorized power, or the times of operation of anty - sta¬ 
tion’ 7 . The decision complained of did not result in a 
change in the frequency, authorized power or th^ time 
of operation of Station KOA. The legislative history 
of Section 303 conclusively proves that Congress did 
not intend, by the proviso clause Section of 303 (f), that 
a hearing should be accorded to any licensee where 
changes are made in the operating conditions on any 
frequency. By use of the term “changes in the fre¬ 
quencies”, the legislative history clearly proves, that 
Congress could only have referred to changes in the 
numerical designation of the frequency or wave length. 

B. The Commission’s procedure on the instant case 
did not violate Section 409 (a) of the Communications 
Act of 1934. That provision requires that a cojnmis- 
sioner, not an examiner, hold hearings, sign and issue 
subpoenas, administer oaths, examine witnessed and 
receive evidence with respect to matters involving a 
change of policy bv the Commission, the revocation of 
a station license, new devices or developments in radio, 
or new kind of use of frequencies. 

It has been the Commission’s policy with respect to 
clear channels, for the past thirteen years, to place 
additional stations thereon wherever it is shown that 
it will result in a more efficient use of the frequency 
in the interest or convenience of the public. The! Com¬ 
mission’s granting of the instant application was i^i con¬ 
tinuance of and pursuant to that policy. 

No station license was revoked in the instant proceed¬ 
ings, nor were any new devices or developments in radio 
authorized by the Commission. 

The authorization by the Commission to WHDH for 
the use of unlimited time operation on the frequency 
850 k.c. is not “a new kind of use of frequencies!”, be- 
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cause this use of clear channel frequencies and all fre¬ 
quencies in the broadcast band has been in effect since 
the beginning of the regulatory power of the Federal 
Communications Commission or its predecessor. 

Even assuming arguendo, that the action of the Com¬ 
mission represents a change in policy or a new kind 
of use of frequencies, Section 409 (a), or any other sec¬ 
tion of the Communications Act, does not require that 
a hearing be held before the granting of an application 
or the amendment of a Rule. If it is assumed, there¬ 
fore, that the hearings on the instant case were not 
conducted as provided by the statutes, the only result 
is to render the hearings and the evidence taken therein 
invalid. The Commission would still have the power 
to grant the application without a hearing and to amend 
the Rule without a hearing. In the light of the fore¬ 
going, appellant appears to be relying on some far¬ 
fetched legalistic ritual that has no statutory sanction 
whatsoever. 

C. The appellant’s contention that the Commission 
should not have considered the application of WHDH 
is so palpably false that it deserves little consideration 
in this argument. The Communications Act requires 
that the Commission pass upon the applications that 
are filed before it, so long as they are filed on forms and 
furnish the information required by the reasonable 
Rules and Regulations of the Commission. At the time 
the application w*as filed, it conformed with all the 
Rules and Regulations then in effect. After the appli¬ 
cation had been considered by the Commission and des¬ 
ignated for hearing, the Commission did promulgate 
rules (Section 1.71 and Section 1.72) that provided that 
applications requesting facilities not contemplated by 
the Rules of Allocation, should file, simultaneously with 
the application, a petition requesting an amendment or 
modification of the Rule involved. This was not retro¬ 
actively applied to the procedure on the WHDH appli¬ 
cation,inasmuch as the intervenors’ right to a hearing 
had fully blossomed and the formal proceedings insti¬ 
tuted prior to the effectuation of Section 1.71 and Sec¬ 
tion 1.72. 
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The facts adduced in support of the application b]y the 
intervenor and found by the Commission fully support the 
Commission’s conclusion that the public interest, j con¬ 
venience and necessity would be served by the granting of 
the instant application. 

The facts show that the operation of WHDH would not 
occasion interference to KOA in any area where it rehders 
interference-free service that could possibly be considered 
as useful or convenient to any listeners residing therein. 
The operation of WHDH would provide a new service to 
more than 2,000,000 people. Briefly, the operation author¬ 
ized to WHDH, constitutes the use of the frequency tb the 
extent that it has heretofore not been used. The Commis¬ 
sion action avoids and eliminates the waste and disuse of 
this very valuable natural resource. 

ARGUMENT. 

1. This Appeal from the Decision of the Federal Comnlruiii- 
cations Commission Purportedly Taken Under Section 
402(b)(2) of the Communications Act of 1934 Should 
Be Dismissed Because the Appellant Has No Standing 
to Maintain this Appeal. 

Appellant invokes the jurisdiction of this court “u^ider 
Section 402(b)(2) of the Communications Act of 1934|” as 
“a person aggrieved and whose interests are adversely af¬ 
fected.” It states that it is aggrieved and adversely af¬ 
fected because of “a decision and order of the Federal (Com¬ 
munications Commission granting an application of Mathe- 
son Radio Company, Inc., intervenor herein.” 

Appellant is the licensee of Station KOA, which oper¬ 
ates at Denver, Colorado, on the frequency 850 kc. with 50 
kw. power, unlimited time. Prior to the order complained 
of, KOA was the only station operating on 850 kc. during 
night hours. WHDH operated at Boston, Massachusetts, 
on the same frequency with 1 kw., limited time, and under 
the Commission grant herein, WHDH is authorized to oper- 
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ate with 5 kw., unlimited time, using a directional antenna 
to protect KOA from interference. 

The order consisted of three separate and distinct ac¬ 
tions: (1) The Commission’s proposed findings of fact and 
conclusions were adopted; (2) the rules and regulations 
governing standard broadcasting stations, as amended pur¬ 
suant to the Commission’s order of September 11, 1940, 
were amended by striking the figure 850 from Subsection 
(a) of Section 3.25, and adding the figure 850 immediately 
following the figure 810 in Subsection (b) of Section 3.25; 
and (3) the application of WHDH for construction permit 
w'as granted. (Appl. App. pp. 50-51.) 

During this long proceeding, the appellant has never 
claimed that its financial, pecuniary or economic interests 
would be affected in any way or in any respect by the grant- * 
ing the application of WHDH. (Appl. App. pp. 7 to 10.) 

In the statement of “Reasons Relied On by Appellant,” 
no claim is made that Station KOA would receive electrical 
interference because of the Commission’s action in grant¬ 
ing the application of WHDH, (Appl. App. pp. 7 to 10.) 

Section 402(c) of the Act provides that an appeal may 
be taken to this court by the filing of a “notice in w T riting 
of said appeal and a statement of the reasons therefor.” 
In Intermountain Broadcasting Corporation v. Federal 
Communications Commission, 68 App. D. C. 119, 94 F. (2d) 
244, this court laid down the rule—“The nature of an ap¬ 
pellant’s grievance can be measured on appeal only by the 
reasons therefor which the Act requires appellant to give; 
and in order to determine its appealable interest, w r e must 
look—and can only look to those reasons.” The jurisdiction 
of this court to entertain an appeal “must be determined 
upon the basis of the assigned reasons of appeal.” WOKO, 
Inc. v. Federal Communications Commission, 71 App. D. C. 
228,109 F. (2d) 665; Yankee Network, Inc. v. Federal Com¬ 
munications Commission, 71 App. D. C. 11, 107 F. (2d) 212; 
Stewart v. Federal Communications Commission, — App. 
D. C. —, 105 F. (2d) 788; Federal Communications Com¬ 
mission v. Sanders Bros. Radio Station, 309 U. S. 470. 
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In a “statement of the nature of the proceedings” con¬ 
tained in the notice of appeal, the appellant points ou[t that 
“on February 23, 1939 1 appellant filed a petition to inter¬ 
vene in any proceeding relating to the WHDH application. 2 
In said petition it was alleged, among other things, thiat the 
operation of WHDH as proposed would cause interference 
to KOA in areas where KOA’s signal is now interfejrence- 
free. As pointed out, the foregoing statement is i}ot in¬ 
cluded in the “Reasons Relied On By Appellant”-j—it is 
merely a discussion of the proceedings had before thq Com¬ 
mission. It is not an allegation of a point to be made in this 
appeal. Furthermore, no reference to interference i^ made 
in the “Statement of Points” in the appellant’s brief re¬ 
quired by Rule 17(c)(6) of this court. 

It is respectfully submitted that the appellant has made 
no allegation whatsoever to give it standing in this court. 

In Federal Communications Commission v. Sander 4 Bros. 
Radio Station, 309 U. S. 470, the Supreme Court held that in 
order to have standing to maintain an appeal to this court 
as a person aggrieved, or whose interests are adversely af¬ 
fected by the granting of a license, one must be financially 
injured. 

As originally promulgated on March 25, 1940, the| perti¬ 
nent section of the court’s decision read: “Congress had 
some purpose in enacting Section 402(b)(2). It mafer have 
been of opinion that one likely to be injured by the issue of 
a license would be the only person having a sufficient inter¬ 
est to bring to the attention of the appellate court erjrors of 
law in the action of the Commission in granting (the li¬ 
cense.” On April 22, 1940, the court, on its own inotion, 
amended the opinion by adding the word “financialjy” be¬ 
tween the words “ to be ” and * ‘ injured. ’ ’ The opinion then 
read, “Congress had some purpose in enacting Section 
402(b)(2). It may have been of opinion that one likely to 

- . 1 

1 Appellant obviously is referring to the Petition to Intervene dhted Sep¬ 
tember 23, 1939. 

-The petition actually reads: “National Broadcasting Company, ilnc., files 
this petition to intervene in the above-entitled matter.” 
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be financially injured by the issue of a license would be the 
only person having a sufficient interest to bring to the atten¬ 
tion of the appellate court errors of law in the action of the 
Commission in granting the license.” 

A person seeking to review a decision of the Commission 
under Section 402(b) (2) of the Act must show that he has a 
legal interest which has been aggrieved or adversely af¬ 
fected by the decision of wffiich he complains. In the San¬ 
ders decision, the Supreme Court has defined and delimited 
the legal interests w’hich an appellant must show, namely, 
the appellant must show that he is likely to be financially 
injured. Financial injury is the sole test. This appears 
clearly from the language of the court— “* * * one likely 
to be financially injured by the issue of a license would be 
the only person having a sufficient interest to bring to the 
attention of the appellate court errors of law in the action 
of the Commission in granting the license.” 

Since the first statutes were enacted granting a right to 
appeal to parties aggrieved or whose interests are adversely 
affected by an order or judgment, the courts of all jurisdic¬ 
tions, federal and state, have held in conformity with the 
rule as stated in 119 A. S. R. at 741: 

The common-law limiting the right to appeal to those 
w t 1io were parties or privies to the action in which the 
judgment or decree complained of was rendered lias 
been very generally reincorporated by the statutes reg¬ 
ulating the subject of appeal, they generally purport¬ 
ing to give that right to any party aggrieved. In some 
of the states, however, especially in proceedings involv¬ 
ing the settlement of estates of deceased persons, stat¬ 
utes similar to that construed in the principal case have 
been enacted in which the word “person” has been sub¬ 
stituted for “party.” But these appeal statutes by no 
means confer this right upon everyone who may con¬ 
sider himself aggrieved by a judgment, but only those 
who have been aggrieved in a legal sense and whose, 
interest or injury is established under certain well de¬ 
fined rides . (Emphasis ours.) 
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See also Barnard v. Metropolitan Ice Co. (Supreme Judi¬ 
cial Court of Mass., 1932) 180 N. E. 308; In re Deseret Mor¬ 
tuary Co. (Supreme Court of Utah, 1931) 3 P. (2d) '267; 
Bur mister v. City of Prescott (Supreme Court of Arizona, 
1931) 297 P. 443; In re Bernheim’s Estate (Supreme (Jourt 
of Montana, 1928) 266 P. 378, 381; In re Swan (Supreme 
Judicial Court of Maine, 1916), 99 A. 449, 451; Semble: 
American Federation of Labor et al. v. National Labor Re¬ 
lations Board, 70 App. D. C. 62; 103 F. (2d) 933. 

The Sanders case reaffirmed the traditional rule, namely, 
“aggrievement” and “adverse effect” within the meaning 
of Section 402(b)(2) necessarily stems from financial or 
pecuniary injury. 

A case is presented here, therefore, wherein the appellant 
has never directly or indirectly claimed, stated or inferred 
that its financial, pecuniary or economic interests would be 
affected or injured by the granting of the WIIDH appli¬ 
cation. The record before the Commission and the coprt is 
absolutely clear on this point. 

In the “Reasons Relied On By Appellant” in this appeal, 
it has not alleged that it will suffer electrical interference. 
In the “Statement of the Nature of the Proceeding^”, as 
we have shown, appellant pointed out that in a petition to 
intervene filed with the Commission, it alleged that t^ie op¬ 
eration of WHDH as proposed would cause interference to 
KOA in areas where KOA’s signal is now interference-free. 
Even if it were proper to advert to the proceedings before 
the Commission, this allegation would not afford the appel¬ 
lant standing in this court because it makes no clairii that 
as a result of such interference, its financial interests would 
be injured. 

Again assuming that it is proper to consider the question 
of electrical interference as set forth in the proceedings 
before the Commission (which we deny) it will be ifound, 
upon such consideration, that appellant in fact will pot be 
injured. 

The Commission found that “the operation of Station 
WHDH as proposed herein will not cause interference to 
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the primary service of any station, and any interference 
which such operation may reasonably be expected to cause 
to Station KOA, Denver, will be limited to interference with 
intermittent reception upon receivers located in the eastern 
part of the United States, remote from the station.’’ (Appl. 
App. p. 32.) 

The findings of WHDH in the proceeding before the Com¬ 
mission show, inter alia: 

“The facts adduced at the hearing on the instant ap¬ 
plication conclusively prove that, in the area where the 
proposed operation of Station WIIDII could possibly 
be considered as a source of interference to Station 
KOA, the signal from KOA is not now electrically 
available, nor do the listeners residing in this area have 
any need, interest, or convenience for the programs of 
Station KOA. KOA is useless to them. (Intr. App. 
p. 44.) 

“No listeners in the United States who. either before 
or after the effectuation of the Havana Treaty, satis¬ 
factorily received interference-free service from Sta¬ 
tion KOA, would- be deprived of that service by the 
proposed operation of Station WHDJI.” (Intr. App. 
P- 45.) 

“No reasonable assumption of foreseeable future 
conditions can possibly support a prediction that 
KOA’s signal might someday be electrically available 
to the listeners in the area in question.” (Intr. App. 
p. 46.) 

The proposed findings of fact and conclusions of WIIDII 
were filed with the Commission on March 15, 1940. The 
Commission’s proposed findings of fact and conclusions 
were made public on December 9, 1940. (Appl. App. p. 6.) 
The appellant undoubtedly has been familiar with these 
proposed findings of fact and conclusions since December 
16, 1940, because on that date the appellant filed its second 
petition to intervene. It is significant, however, that on no 
occasion has the appellant called the attention of the Com¬ 
mission to any errors in the proposed findings of fact of 
WHDH or the Commission, or to any errors in the testi- 
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mony from which those findings were derived. It is also 
highly significant that on this appeal, the appellani; has 
failed to argue Reason No. 11 of the “Reasons Relied On 
By Appellant” and has entirely abandoned the point. I The 
reason reads: 

1 ‘ The findings and conclusions of the Commission are 
insufficient to support the decision rendered and do not 
fairly report and represent the evidence of the record.” 

The foregoing “reason” is not even cited in the “State¬ 
ment of Points” in appellant’s brief. 

Accordingly, it is submitted that the appeal should be dis¬ 
missed because the appellant has no standing to maintain 
the appeal. 

2. The Appellant Failed to Satisfy the Requirements of the 
Commission’s Rule Relating to Intervention. The Rule 
is Lawful in All Respects. The Fact that Appellant Was 
Not Allowed to Intervene Was Not in Violation c f the 
Communications Act of 1934, the Commission’s Rules 
or the 5th Am endment to the Constitution. 

Originally, the Commission created forty clear channels 
on which only one dominant station could operate during 
nighttime hours, and accordingly enjoyed the privileges 
now permitted Class I stations under Rule 3.25 (a), j One 
by one the Commission found it to be in the public intjerest 
to shift fifteen of the clear channels from subdivision “|(a) ” 
to subdivision “(b)” of Rule 3.25. The dominant stations 
operating on those fifteen clear channels remained clear- 
channel stations in that they rendered primary and secon¬ 
dary service out to a distance of approximately 700 ljniles. 
Class II stations are allowed to operate at night on these 
channels so long as they protect the primary and secondary 
service areas (radii 700 miles) of the dominant stations. 
The shifting of the frequency 850 kc from subdivision 
“(a)” to subdivision “(b)” of Rule 3.25 still leaves Sta¬ 
tion KOA a Class I, or clear channel station, but it allows 
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Station WHDH to operate unlimited time with a directional 
antenna that protects the primary and secondary service 
area of Station KOA. Between 1934 and 1935 duplication 
was allowed at night on fourteen clear channels, or on an 
average of about three a year. Recently, the frequency 990 
kc. was shifted from subdivision ‘‘(a)” to subdivision 
“(b) ” of Rule 3.25. In each of the foregoing instances, 
the Commission effected a salutary change by simply 
amending its rules, and no one complained. In each case, 
the change resulted in logical and efficient use of the fre¬ 
quency and in enormously increased service to the public. 

The changes were effected gradually and in the light of 
experience. For example, the frequency 6S0 kc. was a clear 
channel, on which Station KPO operated at San Francisco, 
California, and no other station was allowed under the rules 
to broadccast on that frequency at night. Station KPO is 
licensed to the National Broadcasting Company, appellant 
herein. For reasons best known to itself, National Broad¬ 
casting Company granted permission to Station WPTF at 
Raleigh, North Carolina, to operate unlimited time on the 
frequency. The action of National Broadcasting Company 
was wholly voluntary. Later the Commission simply 
designated the frequency 680 kc. as a Class I clear channel 
frequency, which could be duplicated at night. This -was 
done by simply amending the rules. 

This court decided General Electric Company v. Fed¬ 
eral Radio Commission, 58 App. D. C. 386, 31 F. (2d) 630. 
In its discussion of the clear channel allocation this Court 
said: 

“In making this allocation, the Commission assigned 
the frequency of 790 kc. to Station KGO, Oakland, 
California, as a clear channel for use by it without lim¬ 
itation, and assigned the same frequency to Station 
WGY, but forbidding its use by the latter in the even¬ 
ing hours after sunset at Station KGO”. 

This court pointed out that Station WGY would serve more 
than 2,000,000 persons residing in the States of New York, 
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Massachusetts, Vermont and New Hampshire, and con¬ 
cluded : 

“It must be assumed that WGY, operating in| the 
evening with a power of 50,000 watts, would at certain 
distances interfere with the broadcasting of KGO,lwith 
its smaller power. It does not appear however that 
this interference would compare in point of publij? in¬ 
convenience with that resulting from the silencinjg of 
WGY after sunset at Oakland, nor that full-tim^ op¬ 
eration in the evening by WGY with 790 kilocycles 
would seriously impair the general scheme of alloca¬ 
tions otherwise adopted by the Commission. We| are 
convinced that the public interest would be enhanced 
by granting full time to the latter station.” 

It is significant that National Broadcasting Company ac¬ 
quired its license to operate Station KOA from the gen¬ 
eral Electric Company, and that the General Electric Com¬ 
pany still has a lessor’s interest in Station KOA. [The 
General Electric Company owned both stations WGY and 
KGO—the stations involved in the General Electric case 
supra. 

It would appear very logical and reasonable to anyone 
experienced in the problems of broadcast allocation foi* the 
Commission to allow duplicate nighttime operation by Sta¬ 
tion WHDH on the frequency 850 kc., while still maintain¬ 
ing KOA as the dominant clear channel station on the fre¬ 
quency. In the light of experience and in view of Abun¬ 
dant precedent, action by the Commission would be aijitici- 
pated by anyone acquainted -with the problem. Aij op¬ 
ponent would realize that it could not hope to succeed in 
preventing such action on the ground that the Commission 
had no right to amend its rules to allow the operation re¬ 
quested by Station WHDH, so from the very beginning of 
its opposition, an opponent might well conceive the bold 
plan of asserting a property right in the frequency) and 
rendering that property right inviolate and vested by 
claiming the protection of the 5th Amendment to the I Con¬ 
stitution. 
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One large obstacle stands in the wav of asserting a prop¬ 
erty right in the frequency 850 kc. or in any other fre¬ 
quency, namely, the courts have ruled, without exception, 
that a license from the Commission does not create a prop¬ 
erty right which may be asserted against the regulatory 
power of the Commission. The Act also so provides and 
the Congressional documents are filled with enunciation of 
this principle. So the logical course to follow was to create 
a straw-man in the form of an alleged procedural defect. 

The entire substance of National Broadcasting Com¬ 
pany’s contention in this case is that it should have been 
allowed to intervene in the proceeding. Appellant asserts 
that not being allowed to intervene was a negation of its 
constitutional rights under the 5th Amendment. A deter¬ 
mination of the appellant’s contention requires an exam¬ 
ination of the question of intervention (1) under the Com¬ 
munications Act of 1934 (2) under the Commission’s Buies 
and Regulations and (3) under the Constitution of the 
United States. 

a. The communications act of 1934. 

The Communications Act of 1934 contains no express 
provision for the intervention of persons in proceedings 
brought under Title III of that Act. Section 309 (a) of the 
Act, infra, provides in substance that the Commission shall 
examine applications, and, if such examination discloses 
that the public interest, convenience or necessity would 
be served by the granting thereof, that it shall authorize 
the issuance of the license. The statute is affirmative and 
mandatory in that if the application is in the public inter¬ 
est, the Commission has no course of action to follow but 
to grant the application. In the event that the Commission, 
upon such an examination, does not determine that the 
granting of the application would serve public interest, 
convenience, or necessity, it is required to notify the appli¬ 
cant and accord the applicant an opportunity to be heard 
on the application. The Commission is not required to 





notify any other person or to hear any other person i:a con¬ 
nection with an application. 

In the Senate report on the Bill which later became the 
Communications Act of 1934 3 the Committee pointed out 
that Section 309 is copied from Section 11 of the Radio 
Act of 1927/ A review of the legislative history o::‘ Sec¬ 
tion 11 of the Radio Act of 1927 shows that it was the in¬ 
tention of Congress that the Commission should is^ue li- 
censes upon examination of an application if granting the 
application would serve the public interest, convenience or 
necessity. The Congress provided against summary denial 
of an application by providing that if the Commission was 
not satisfied that the application would serve the public 
interest upon an examination thereof, that it should then 
notify the applicant and fix and give notice of a tinje and 
place of hearing on the application. 

Among the other broad powers granted the Commjission 
in the Act are those which allow the Commission to j“ con¬ 
duct its proceedings in such manner as will best conduce to 
the proper dispatch of business and to the ends of justice 
The Commission foresaw from the very start of function¬ 
ing that it would be desirable to allow’ persons other than 
the applicant to participate in proceedings on applications, 
whose interests might be affected by the application, or 
whose participation would be of benefit to the Commjission 
in arriving at a just determination. Accordingly, the Com¬ 
mission implemented the statute with a rule allowing in¬ 
tervention. 

b. The rules of the commission. 

The original rule on intervention read, 

“Any party may, at any time, more than ten} days 
prior to the date of any hearing, file with the Co^mny •• 
sion a petition to intervene. If the petition di^closus 
a substantial interest in the subject matter of thej hear- 

_ I 

s S. 3285—"3rd Congress, 2nd Session. Senate Report No. 7S1. 

< Senate Report 781 at p. 7. 

s See. 4 (j) of the Communications Act of 1934 (48 Stat. 106S). 


ing, the Commission may grant the same and permit 
the petitioner to be heard at such hearing.” 6 

Experience in the administration of the Act shows that 
the foregoing rule was defective in two respects: (1) The 
time limitation would prevent the participation of persons 
at stages of the hearing when their presence was desir¬ 
able; (2) because of its vague and indefinite requirements, 
the rule was used as a vehicle for delay, particularly on the 
part of existing stations, whose sole purpose in participat¬ 
ing was to forfend against the day when a new station might 
be authorized and enter into competition with the existing 
station for advertising revenue. The practice under that 
rule became formalistic and intervention was allowed al¬ 
most as a matter of course. Procedure became confused 
and disorderly with the public the major sufferer because 
the creation of new broadcast service was hampered and 
often defeated. 

To remedy this situation, the Commission promulgated a 
new intervention rule which provides: 

“Petitions for intervention must set forth the 
grounds of the proposed intervention, the position and 
interest of the petitioner in the proceeding, the facts 
on which the petitioner bases his claim that his inter¬ 
vention will be in the public interest, and must be sub¬ 
scribed or verified in accordance with section 1.122. 
The granting of a petition to intervene shall have the 
effect of permitting intervention before the Commis¬ 
sion but shall not be considered as any recognition of 
any legal or equitable right or interest in the proceed¬ 
ing. The granting of such petition shall not have the 
effect of changing or enlarging the issues which shall 
be those specified in the Commission’s notice of hear¬ 
ing unless on motion the Commission shall amend the 
same.” 

We now stand at the threshold of the problem involved 
in this case. It is respectfully submitted that the reason- 
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ableness of the rule cannot be questioned. But throughout 
this proceeding, the appellant has elected to fly in thb face 
of the rule. 

Appellant filed a petition to intervene in the proceeding 
before the Commission which was chiefly distinguished by 
its paucity of words and utter lack of factual information. 
(Appl. App. p. 13). The body of the petition in exlenso, 
reads: 

“National Broadcasting Company, Inc., files this Pe¬ 
tition to intervene in the above entitled matter. In 
support thereof it asserts: 

1. Petitioner operates Station KOA at Denver', Col¬ 
orado, on 830 kc. with power of 50 kw. unlimited time. 

2. The operation of station WHDH at Boston, Mass., 
as proposed will cause interference to station KOA in 
areas where KOA’s signal is now interference fjree. 

3. Petitioner would be aggrieved and its interest ad¬ 
versely affected should WHDH be authorized io op¬ 
erate as proposed. 

4. The operation of WHDH as proposed woujd not 
be in public interest, convenience and necessity.’)’ 

It is respectfully submitted that if the foregoing exclu¬ 
sions were presented to this court as assignments of brror, 
they would not be considered. Thus, in Hunter v. United 
States, 48 App. D. C. 19, 26, this court said: 

“Defendant assigns error in that the court received 
improper evidence. This amounts merely to a gen¬ 
eral assignment of error, which in the absence of any 
specific designation of the errors upon which it is 
based, will not be considered.” 


See also Davis v. Harper, 14 App. D. C. 463, 467; S^mble, 
Stuart v. Federal Communications Commission,-A-App. 
D. C.,—105 F. (2d) 788. 

In any event, the foregoing petition did not satisjfy the 
plain requirements of Rule 1.102, and it was denied (Appl. 
App. p. 13). The Order of Denial made reference to a 
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Commission decision in Hazelwood, Inc., Docket 5698. The 
Hazelwood decision discussed the rule on intervention with 
a clarity which has resolved any doubt whatsoever concern¬ 
ing the requirements of the Commission with regard to in¬ 
tervention. (Appl. App. pp. 14-20.) 

The petition to intervene was denied by Commissioner 
Payne on September 29, 1939, and the petition for review 
under Section 1.256 was denied by the Commission en banc 
on October 10, 1939. The Commission postponed the date 
of hearing on the case time after time over the vigorous 
protests of the intervener herein. (Intr. App. pp. 15-17.) 
The hearing w’as not held until January 29, 1940. Three 
months elapsed between the time the petition to intervene 
w T as denied and the hearing w*as held. During those three 
months appellant had full opportunity to study the Hazel¬ 
wood decision and otherwise to ascertain the requirements 
of the Commission’s regulations. The surrounding facts 
show* that appellant w T as virtually invited to file a proper 
petition to intervene. It could have filed a petition to in¬ 
tervene at any time before the hearing. 

The reason why it did not file a petition to intervene is 
disclosed in Appellant’s “Petition for Review Under Sec¬ 
tion 1.256” referred to above. That petition contains the 
following language: 

“If the order [denying the petition to intervene] is 
based upon findings that Section 1.102 may properly 
require, and does require, allegations of fact over and 
above those set forth in the petition of September 23, 
1939, then such findings are erroneous and such addi¬ 
tional requirements of Section 1.102 are void, contrary 
to law, beyond the authority of the Commission to 
adopt, and in violation of the 5th Amendment to the 
Constitution of the United States.” (Appl. App. p. 
23.) 

From that point on the appellant immutably refused to 
abide by the Commission’s requirements on intervention. 
Its position simply is, as a matter of law* the Commission 
cannot require allegations of fact on which the petitioner 
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bases his claim, and if the statute delegates the po\ter to 
the Commission to require such allegations of fact in a[ peti¬ 
tion to intervene, then the action of the Commission In re¬ 
quiring a statement of the facts is in violation of tlje 5th 
Amendment to the Constitution as appellant is thereby de¬ 
prived of life, liberty or property, without due process of 
law. 

After the Commission promulgated its findings of fact 
and conclusions proposing to grant the application oi‘ Sta¬ 
tion WHDH, the appellant filed a second petition to inter¬ 
vene. (Appl. App. pp. 46-49). This petition relates that the 
appellant operates a dominant clear channel station at 
Denver, Colorado, that WHDH operates limited time at 
Boston, and that WHDH has applied to operate full time. 
It makes a point of law that the application of WjHDH 
should not have been considered by the Commission, ;jind it 
points out that the Commission now proposes to grant that 
application in alleged violation of regulations and law!. In¬ 
tervention is requested so that a motion to dismiss^ pre¬ 
viously made may be renewed; so that it may be afforded 
an opportunity to introduce evidence and otherwise partici¬ 
pate in a new hearing; and so that it may file findings of 
fact, exceptions, and participate in oral argument. 

This petition, while a little longer in text than thi first 
petition to intervene, is just as carefully guarded in its non- 
compliance with Rule 1.102 as the first. It expresses! a de¬ 
sire to be afforded an opportunity to introduce evidence, but 
there is no statement whatsoever that it has any evidence 
to introduce or that it wfill introduce evidence. Nor is j there 
the slightest indication of the nature of the evidence^ even 
if evidence were introduced. The petition utterly f4ils to 
indicate the manner in which it would assist the Commis¬ 
sion in adducing facts bearing upon the issues of pubfic in¬ 
terest, if the Commission w T ere to hold a further hearjng. 
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c. The fifth amendment to the constitution. 

As pointed out previously, in its petition for review under 
Section 1.256 dated October 4, 1939, appellant stated that 
if Section 1.102 may properly require, and does require, 
allegations of fact over and above those set forth in the peti¬ 
tion of September 23, 1939, then the order of the Commis¬ 
sion denying that petition is erroneous and such additional 
requirements of Section 1.102 are void, contrary to law, 
beyond the authority of the Commission to adopt, and in 
violation of the 5th Amendment to the Constitution of the 
United States. In the “Reasons Relied on By Appellant” 
in this appeal, appellant asserts, “the decision and order 
complained of is illegal, void and a violation of the due pro¬ 
cess clause of the 5th Amendment to the Constitution of the 
United States, in that it is based upon facts and issues con¬ 
cerning which appellant was denied a hearing at any stage 
of the proceeding.” 

Appellant apparently maintains that it has a constitu¬ 
tional right to participate in this proceeding on the basis 
of the mere allegation that it desires to participate in order 
to protect its proprietary interests in Station KOA. In other 
words, appellant maintains that any requirement that it 
must first present facts to the Commission to show the basis 
of its intervention and participation in the proceeding is 
fundamentally unlawful, despite any provisions of the Act 
or rules of the Commission, because the Constitution itself 
affords the appellant without more, a right to participate 
in the proceedings. To have the slightest meaning, the 
foregoing contention must posit the proposition that the 
appellant has been deprived of life, liberty or property 
without due process of law and that the appellant was ready 
and willing to avail itself of proper procedure if such were 
in existence. 

Section 301 of the Communications Act of 1934 delimits 
the right which a licensee has because of his license. “It 
is the purpose of this Act”, the Section reads, inter alia ., “to 
provide for the use of such channels, but not the ownership 
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I 

I 

thereof, by persons for limited periods of time, under li¬ 
censes granted by Federal authority, and no such license 
shall be construed to create any rights, beyond the terms, 
conditions, and periods of the license (Italics supplied) 

The appellant has a license to operate on the frequency 
850 k.c., with 50 k.w. power, unlimited time using specified 
apparatus at a given location. Beyond this it has nothing 
more. As was pointed out in the Commission’s decision and 
order on appellant’s petition for rehearing, appellant’s li¬ 
cense does not expressly, or by implication, give it ^ right 
to serve any particular number of listeners, or geographi¬ 
cal area, nor does it contain any provision designating ap¬ 
pellant’s station as a “Class I-A” station. (Appl. App. p. 
75) 

The foregoing provision of the statute is plain, and the 
wording of the license is clear. It is a settled rule of law 
that in determining license privileges, such grants hre al¬ 
ways strictly construed in favor of the public. Seje, e.g., 
Piedmont Power Company v. Graham, 253 U. S. 19^; De¬ 
troit United Railroad Company v. Detroit, 229 U. S. 39. 

The courts have ruled without dissent that a license does 
not confer a property right. The policy of the Act ifc clear 
that no person is to have anything in the nature of aj prop¬ 
erty right as a result of the granting of a license, federal 
Communications Commission v. Ganders Bros. Radiy Sta¬ 
tion, 309 U. S. 470. Trinity Methodist Church, Sdyth v. 
Federal Radio Commission, 60 App. D. C. 311, 62 F!. (2d) 
850, Cert. Den. 288 U. S. 500. The construction and Opera¬ 
tion of a broadcast station under a license from thelRadio 
Commission does not create a property right which may be 
asserted against the regulatory power of the Commission. 
White v. Federal Radio Commission , 29 F. (2d) 113, 114 
(1928); certificate dismissed, 282 U. S. 367 (1931); (General 
Electric Co. et al v. Federal Radio Commission, 31 F. (2d) 
630, 633 (1929); cert, dismissed, 281 U. S. 464 (1930); 
Great Lakes Broadcasting Co. v. Federal Radio Commis¬ 
sion, 37 F. (2d) 933, 995 (1930); cert, dismissed, 281 U. S. 
706 (1930). A station owner’s rights are subject to the 

I 
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paramount authority of Congress to exercise reasonable 
regulation of broadcasting. City of New York v. Federal 
Radio Commission, 36 F. (2d) 115, 116 (1928). The right 
of Congress to regulate broadcasting is not fettered by the 
necessity of maintaining existing arrangements. Federal 
Radio Commission v. Nelson Bros. Bond & Mortgage Co.. 
289 U. S. 266, 282 (1933). United States v. Gregg, 5 F. 
Supp. 848, 857, 858. 

Even if it is assumed that apellant has a property right 
in the frequency (which we deny), it must be conceded now 
that its use of the frequency is subject to the regulatory 
power of the Commission under the Interstate Commerce 
Clause of the Constitution. We believe that at this late 
date the appellant cannot successfully challenge the con¬ 
stitutionality of the Communications Act of 1934. It is re¬ 
spectfully submitted that the reasonableness and propriety 
of the Commission’s rule relating to intervention (Rule 
1.102) has been fully demonstrated. Despite ample op¬ 
portunity, and circumstances which amounted to an open 
invitation, appellant failed to conform to the requirements 
of that rule, and instead elected to challenge its legality. 
So even if it is assumed that the appellant has a vested 
property right, it is perfectly apparent that it has failed 
to avail itself of ample procedure whereby it could assert 
the basic facts concerning its interests. 

If it is assumed that the appellant is really disputing the 
Commission’s action in removing the frequency 850 k.c. from 
sub-section “ (a) ” in Rule 3.25 to sub-section “(b) ” of the 
same rule, then it cannot be seen wherein appellant ’s con¬ 
stitutional argument has anv meaning whatsoever. That 
rule is a mere norm of allocation—an easy guide for the 
Commission and others—a rule of administrative con¬ 
venience. 

The Commission has repeatedly pointed out that its allo¬ 
cation rules do not confer legal rights. In Miami Broad¬ 
casting Company (WQAM) (FCC Mimeo. 47515) the Com¬ 
mission said: 
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“The application for a construction permit to in¬ 
crease the power of Station WQAM to 5 k.w., File No. 
B3-P-2597, will be considered separately. This deci¬ 
sion relates exclusively to the basic request for classi¬ 
fication of Station WQAM as a Class III-A station. In 
this connection no change whatsoever in the status of 
petitioner’s station is requested other than designation 
as a “Class III-A station”. 'With respect to this re¬ 
quest the petitioner alleges, in substance, that Stjation 
WQAM has the requisite channel assignment, j^ower 
assignment, and interference-free service area to qual¬ 
ify as a Class III-A station as defined by the Standards 
of Good Engineering Practice, adopted June 23, 1939, 
effective August 1,1939. 

“However, the classification of stations under the 
provisions of the Commission’s rules as “Class 1”, 
“Class II”, “Class III-A”, “Class III-B”, and “Qlass 
IV” stations is a matter merely of administrative con¬ 
venience. As has heretofore been stated in Proposed 
Findings issued in the matter of Wren Broadcasting 
Company, Inc., Docket No. 5491, and in the matter of 
New Jersey Broadcasting Corporation, File No. Bl-P- 
2526, these classifications are not a source of any right 
in licensees or applicants. No provision is made either 
in the Commission’s rules or in the authorizations 
which it issues for specifying in a permit or licenjse or 
other authorization any classification such as that here 
requested.” 

In Federal Radio Commission v. Nelson Bros. Bond & 

Mortgage Co., 289 U. S. 266, the appellee contended that 

the Commission acted contrary to the provisions of its own 

rules of allocation 7 , and was precluded by those rules! from 

giving consideration to an application that did not request 

facilities of the nature and in the manner required tfv the 

rules of allocation. The court held that the rules were 

merely guides and did not preclude the Commission from 

exercising its discretion in obeying the primary command 

of the statute. If appellant’s contentions are sifted and 
__ 

7 The allocation rules involved are as follows: Genera] Order No. 40, the 
predecessor and “parent” to Rule 3.25, which specified certain frequencies 
for clear, regional and local stations; General Order No. 92, which Adopted 
a unit system of evaluation in order to determine state quotas; General Order 
No. 102, which specified the facilities for which applicant should apply. 
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drained, it will be found that its real complaint is that the 
frequency 850 kc. should remain in sub-division “(a)” of 
Rule 3.25 and it should not be placed in sub-division “(b)” 
of that rule. It does not complain that its financial or eco¬ 
nomic interests will be injured. It is merely doubtful of 
the prudence and sagacity of the Commission in determin¬ 
ing the broadcast allocation plan. 

However, the appellant expressed its views at great 
length with regard to the Commission’s sagacity in allowing 
WHDH to operate full time on the frequency 850 kc., both 
in writing and orally. It filed a brief amicus curiae in 
which every facet of the problem was touched upon, and 
counsel for appellant appeared and argued before the Com¬ 
mission in this proceeding. Furthermore, under Commis¬ 
sion Rule 1.195, appellant was afforded the opportunity as 
a matter of right of participating in the hearing herein, and 
of adducing any relevant evidence. This the appellant care¬ 
fully failed to do. 

Moreover, at no stage in the proceeding has the appellant 
challenged any of the facts found by the Commission, or any 
of the facts found by WHDH. In the Notice of Appeal, and 
in its brief, the appellant likewise fails to quarrel with the 
facts. 

It is respectfully submitted that appellant’s contentions 
founded upon the 5th Amendment to the Constitution are 
wholly without merit. 

3. No Arbitrary or Capricious Action Was Involved in the 
Commission’s Denial of Appellant’s Petition for Re¬ 
hearing as the Appellant is Not a Person Aggrieved 
or Adversely Affected, the Granting of the WHDH 
Application Was- Valid and in the Public Interest, the 
Proceedings Were According to Law, and the Commis¬ 
sion’s Order Was Just and Warranted. 

Section 405 of the Act provides that a petition for rehear¬ 
ing may be made “by any party or any person aggrieved, 
or whose interests are adversely affected” by an order of 
the Commission. 
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In the foregoing argument, ample exposition has been 
made of the fact that the appellant has not even alleged be¬ 
fore the Commission or before this court that it is legally 
aggrieved or adversely affected by the order of the Com¬ 
mission complained of. 

The petition for rehearing filed by the appellant | with 
the Commission followed the same pattern as its petitions 
to intervene previously filed with the Commission. The 
“Reasons Relied On By Appellant” on this appeal are 
identical with the “Specifications of Error” in the petition 
for rehearing, with the exception of minor changes ii lan¬ 
guage and the addition of one reason for appeal, namely, 
“The Commission erred in denying the petition for rehear¬ 
ing filed by appellant April 25, 1941”. 

The points made are fully argued in this brief and it is 
respectfully submitted that the record and argument will 
show that the Commission did not abuse its discretion in 
denying the petition for rehearing. 


4. The Co mmi ssions Procedure in this Case is Entirely 
Valid and Wholly Without Error. 

(a) Section 303(f) of the act does not confer on the 

APPELLANT ANY RIGHT TO A HEARING IN THIS PROCEEDING. 

I 

Section 303(f) of the Act provides that the Commission 
may 


“Make such regulations not inconsistent with law as 
it may deem necessary to prevent interference between 
stations and to carry out the provisions of thH Act: 
Provided, however, That changes in the frequencies, 
authorized power, or in the times of operation qf any 
station shall not be made without the consent of the 
station licensee unless, after a public hearing, the 
Commission shall determine that such changes will 
promote public convenience or interest or will serve 
public necessity, or the provisions of this Act ivill be 
more fully complied with;” 


l 



32 


Appellant contends that 

“The Commission was without power to grant the 
WHDH application without an amendment of Section 
3.25 of its Rules which governed the use of the fre¬ 
quency 830 kc. An amendment of that rule to permit 
the granting of the application involved a substantial 
change in appellant’s frequency assignment, which was 
a ‘change in frequency’ within the meaning of Section 
303 (f) of the Act. This change which could only 
legally be made with appellant’s consent or as a result 
of a public hearing was made without hearing appel¬ 
lant and over its repeated protests.” (Appl. Brief, 
p. 9.) 

The position of WHDH is simply that the Commission’s 
action in amending Section 3.25 by placing the frequency 
in subdivision “ (b) ” of that rule does not change the license 
privileges now enjoyed by Station KOA in that Station 
KOA will operate exactly as before, namely, it will operate 
on 850 kc. with 50 kw. power unlimited time, using specified 
equipment at a specified location. The Commission’s ac¬ 
tion does not change the frequency of KOA, does not change 
its authorized power, nor does it change the time of opera¬ 
tion of Station .KOA. Accordingly, Section 303(f) has 
no reference whatsoever to the action taken. 

In a widespread reallocation of frequencies made by the 
Commission in 1929 and 1930, the frequency of Station 
KYW, licensed to Westinghouse Electric and Manufactur¬ 
ing Company, was changed from 1020 kc. to 1140 kc.; the 
frequency of Station WHAM, licensed to Stromberg Carl¬ 
son Telephone Company was changed from 1150 kc. to 1160 
kc.; the frequency of Station WHAS, licensed to the Courier 
Journal Company, was changed from 820 kc. to 1020 kc. 
Each of these licensees brought actions to prevent the Com¬ 
mission from making the changes indicated. 8 The actions 
of the Commission were taken without a hearing and the 

* Westinghouse Electric <f Manufacturing Co. V. Federal Radio Commission, 
60 App. D. C. 53, 4" F. (2d) 415; Salcman ct al. v. Stromberg CarUon <$• Co., 
60 App. D. C. 31, 46 F. (2d) 612; Courier Journal Company v. Federal Radio 
Commission, 60 App. D. C. 33, 46 F. (2d) 614. 
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courts held that the Commission should have held a hearing 
before making the changes in frequencies. 

The Radio Act of 1927, in effect at the time, did not 
specifically provide that the Commission should hold a Rear¬ 
ing before changing the frequencies of licensees. 9 

The decisions of the court, supra , were merely codified in 
Section 303(f) of the Communications Act of 1934. 

Section 4(f) of H. R. 7716 (72nd Congress, 2nd Session) 
provided: 

“Sec. 4 Paragraph (f) of section 4 of the radio act 
of 1927 (U. S. C. Supp. V, title 47, sec. 84) is amended 
by striking out the words ‘ in the character of emitted 
signals’ and inserting after the word ‘unless’ in the 
sixth line thereof the words ‘after a hearing,’ so that 
as amended the proviso will read as follows: 1 Provided, 
however , That changes in the wave lengths, authorized 
power, [in the character of emitted signals] or in the 
times of operation of any station shall not be {made 
without the consent of the station licensee unless, after 
a hearing , the commission shall determine that such 
changes will promote public convenience or interest or 
will serve public necessity or the provisions of thfs act 
will be more fully complied with .” 

Senate Report No. 1004 on that Bill (72nd Congress!, 2nd 
Session) explains, “Section 4 amends paragraph (t) of 
Section 4 of the Act by omitting the words ‘in the character 
of emitted signals’, which do not properly belong i^i the 
paragraph, and also provides that changes in wave lengths, 
authorized power or in the times of operation shall r ot be 
made until after a hearing. No hearing is required by exist¬ 
ing law.” Exactly the same statement is made in Senate 
Report No. 1045, on the same Bill (72nd Congress, 2nd 

Session). 

— 

0 Sec. 4 (f) of the Radio Act of 1927 empowered the Commission to “make 
such regulations not inconsistent with law’ as it may deem necessary to prevent 
interference between stations and to carry out the provisions of this Act: 
Provided , however , That changes in the wave-lengths, authorized power, and 
the character of emitted signals or in the times of operation of any station shall 
not be made without the consent of the station licensee, unless, in thje judg¬ 
ment of the Commission such changes will promote public convenience <j»r inter¬ 
est., or will serve public necessity or the provisions of this chapter]will be 
more fully complied with.” 
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It cannot be disputed that any change in a wave length 
must mean a change from one wave length to another. The 
length of a wave is a given factor. A change in w^ave length 
necessarily results in a change in frequency. In other 
words, if the wave length is changed, the frequency changes, 
and conversely. 

Officials of the Commission suggested to Congress that 
the use of the term “w*ave length” in H. R. 7716 should be 
changed to the term “frequency” for the sake of uniform¬ 
ity and to conform to the general word nomenclature. Thus, 
in the hearings on S. 2910 (the immediate predecessor of 
S. 3285), the Chairman of the Commission stated, “In sev¬ 
eral places in the Bill, the words ‘wave lengths’ is used 
separately or in connection with the word ‘frequency’. The 
word ‘frequency’ is sufficient and preferable in every 
case.” 10 

In view of these recommendations, the term “wave 
length” w*as changed to “frequency” when H. R. 7716 was 
re-introduced in the 73rd Congress. The word “fre¬ 
quency” was thereafter used and was incorporated in the 
Act when finally approved. The other language of the sec¬ 
tion remained unchanged. 

It should also be observed that in the four successive Bills 
culminating in the Communications Act of 1934, namely, 
H. R. 11635 (71st Congress), H. R. 7716 (72nd Congress), 
and S'. 2910 and S. 3285 (73rd Congress), the words “in the 
character of the emitted signals” were omitted. If any 
meaning may be assigned to appellant’s claim that a change 
in frequency is involved in this case, then that meaning can 
have only some reference to interference from or to the 
signal of Station KOA. That vrould be a change “in the 
character of emitted signals”. Senator White discussed 
the elimination of those words from 4(f) of the Radio Act 
of 1927, at length before the Senate Interstate Commerce 
Committee. Senator White stated: 


10 S. 2910, 73rd Congress, 1st Session, Hearings, Senate Hearings p. 45. 
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“It seems to the commission, which has recominended 
this change—and I rather concur in it—that thi words 
stricken out are unnecessary, because it is thought the 
same power which is given in this paragraph of existing 
law which we are proposing to amend is found in the 
preceding paragraph of existing law\ I can ^urn to 
that and quote it if you want me to, but the preceding 
paragraph of existing law gives the commission author¬ 
ity over transmitting sets so far as the externa^ effects 
produced by those sets is concerned. The commission 
feels that in that language there is precisely ttye same 
power that is given by this language ‘in the character 
of the emitted signals,’ which it is thought should be 
stricken out. 

“There is also, I believe in the minds of the Commis¬ 
sion the thought that it ought not to be necessary that a 
hearing should be held in order to pass upon the charac¬ 
ter of these signals that a station is emitting; that it 
might be necessary to act speedily; that the commis¬ 
sion ought to have instant power to make certaip that a 
station is not emitting signals which are unduly disturb¬ 
ing, and if it appears to be doing so, that they caught to 
be able to act instantly to remedy that conditiojn.” 11 

In answer to interrogations, Senator White stated that 
changes in the emitted signals brought about by (Commis¬ 
sion action would not be subject to review. Senator White 
categorically stated, “Present law does not confer such a 
right, nor does the pending bill propose it”. 12 

It is perfectly apparent, however, that appellant is en¬ 
deavoring to attach a meaning to the preposition “in” 
which Congress did not intend. This is illustrated by merely 
reading the phrase of Section 303(f) in questioii, “that 
changes in the frequencies, authorized power H 
Changes in authorized power can only mean one ^hing—a 
change from one power to another. It cannot Imean a 
change from alternating to direct current, as direct cur¬ 
rent is the only type of current which may be used for radio 
transmission. Alternating current must always be changed 
to direct current in a radiobroadcasting station. 

11 Senate Hearings on H. R. 7716, March 11 and 12, 1932, page 9. J 

1= Ibid. 
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If we imply that the appellant really means that the 
Commission has no power to grant a third person’s appli¬ 
cation which indirectly might slightly decrease the inter¬ 
mittent service area of an existing station, then it is also 
perfectly obvious that the appellant’s contentions are wholly 
without merit. Section 303(g) directs the Commission to 
“* * * generally encourage the larger and more effective 
use of radio in the public interest.” The Commission found 
that granting the WHDH application “will permit of more 
efficient use of the frequency 830 kc., and serve public inter¬ 
est, convenience and necessity.” (Appl. App. p. 32.) 

Moreover, the Act also provides in Section 303 (h) that 
the Commission shall have powder to “* * * establish areas 
or zones to be served by any station.” As was pointed out 
in the Commission’s decision and order an appellant’s peti¬ 
tion for rehearing, it is wholly impracticable to establish 
areas to be served by standard broadcast stations, and ac¬ 
cordingly, so far as such stations are concerned, no service 
areas have been established. (Appl. App. pp. 75-76.) 

(b) The procedure before the Commission in this case was 
NOT IN violation of section 409(a) of the Communi- 
tions Act of 1934. 

Section 409(a) of the Act provides: 

“Any member or examiner of the Commission, or the 
director of any division, when duly designated by the 
Commission for such purpose, may hold hearings, sign 
and issue subpoenas, administed oaths, examine wit¬ 
nesses, and receive evidence at any place in the United 
States designated by the Commission; except that in 
the administration of title III an examiner may not be 
authorized to exercise such powers with respect to a 
matter involving (1) a change of policy by the Com¬ 
mission, (2) the revocation of a station license, (3) 
new devices or developments in radio, or (4) a new kind 
of use of frequencies. In all cases heard by an exami¬ 
ner the Commission shall hear oral arguments on re¬ 
quest of either party.” 
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Appellant asserts that the action of the Commission in 
shifting the frequency 850 kc. from subdivision “(la)” of 
Section 3.25 to subsection “(b)” of the same section, con¬ 
stituted a change in policy, and accordingly the Rearing 
should have been held before a Commissioner and not an 
examiner. 

The original notice of hearing in this case contained an 
issue to determine whether public interest, convenience or 
necessity would be served by modifying the rules governing 
standard broadcast stations, particularly Section 3.|22 and 
3.25. This issue challenged the necessity for the allocation 
of any clear channels. It went to the heart of the general 
allocation problem. And although we do not concede that 
a hearing before a Commissioner would have been neces¬ 
sary to determine that issue, nevertheless the Comidission 
at that time did assign a Commissioner to hear the case. 
At a later date, the Commission changed the issue to deter¬ 
mine whether the clear channel rule “properly interpreted 
and applied” would preclude the granting of the particular 
application in this case. The issue did not raise any impli¬ 
cation that the clear channel structure as a whole was in 
question. It did not raise even the most fugitive thought 
that the Commission proposed a reallocation. Accordingly, 
the Commission designated an examiner to hear the Case. 

As we have pointed out above, the action of the Commis¬ 
sion in shifting a channel from subdivision “ (a)” of Section 
3.25 to subdivision “(b)” thereof, is strictly in accordance 
with the Commission’s policy of providing a more efficient 
use of the frequency in the public interest, convenience and 
necessity. KOA still remains a clear channel statioiL 

The policy of the Commission in duplicating stations on 
clear channels has found expression in connection with 
KPO, WLAW, KFEQ, WPTF, KMPC, WOE, KIRO, 
WBAL, WLB, WCAL, WEW, WJZ, KXA, KGO, K[OAM, 
WGY, WCFL, WTBG, KJR, WBZ, WBZA, KTHS, fcYOS, 
WTIC, KWJJ, KRLD, KNX, WIBC, KFBI, Y+EAU, 
KGDM, KWKH, WCAR, WOV, WAPI, WSPR, KVOO, 
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, WMAZ, WDGY, KOB, WINS, WJSV, KSTP, WMEX, 
WLAC, KGA, WHIP, WKBW KOMA, WPRP, KFBK, 
WCKY. 

Even if it is assumed, for the purpose of argument, that 
the instant order constitutes a change of policy, within the 
meaning of Section 409(a) of the Communications Act, 
there has been no legal error in the instant proceedings. 
Section 409(a) cannot be interpreted to provide that where 
an examiner of the Commission has taken evidence on an 
application, which evidence might also be relevant to the 
consideration of Commission policy, the Commission is 
thereby precluded from changing the policy without a legis¬ 
lative hearing or from adding the facts thus obtained by 
the examiner to the Commission’s fund of expert knowledge. 
It cannot be concluded that Congress intended any such ab¬ 
surd or unwise result. 

Even if we assume, for the purpose of argument, that the 
examiner in this case did not have the power, under Sec¬ 
tion 409(a), to hold a hearing, administer the oaths, or take 
the evidence, all because the Commission later decided to 
amend Rule 3.25, the only effect would be to render the 
hearing on the application invalid—that is, there would 
have been no hearing on the application in the sense of the 
statute. Since the Commission does not have to hold a hear¬ 
ing before it grants an application or hold a hearing before 
it amends a rule, the invalidation of the hearing on the in¬ 
stant application could not legally bar the Commission from 
granting the application or amending the rule. 
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(c) There was no requirement that the CoMMissipN re¬ 
turn THE APPLICATION OF WHDH WHICH WAS pE-SUB- 

mitted on October 25, 1938, and the Commission's ac¬ 
tion IN CONSIDERING the application WAS IN CONFORM¬ 
ITY with Section 309 of the Act. 

It is extremely difficult to follow the appellant’s Reason¬ 
ing in support of its contention that the application of 
WHDH should have been returned by the Commission pur¬ 
suant to Rule 1.71 and 1.72. 13 

Those rules were not in effect when the application was 
re-submitted on October 25, 1938, or when the Commission 
gave administrative consideration to the application.) (Intr. 
App. p. 12.) The application of WHDH was set fot hear¬ 
ing on January 3, 1939. Rules 1.71 and 1.72 were nbt pro¬ 
mulgated until August 1,1939, or shortly before the hearing 
was scheduled to be held. WHDH’s right to a hearing un¬ 
der the existing procedural rules had “fully blossonjied.” 

Section 309 of the Act affords WHDH a legal rigjht to a 
hearing. Appellant has nowhere claimed that the informa¬ 
tion submitted with the WHDH application is not eopiplete. 
If a hearing had not been held, WHDH’s legal rights would 
have been invaded. 

5. The Facts Show that Granting the Application of WHDH 
Served the Public Interest, Convenience and Necessity. 

The Commission found that the operation of Station 
WHDH as proposed in its application would not cause in¬ 
terference to the primary service of any station, and any 
interference which such operation may reasonably be ex¬ 
pected to cause to Station KOA, would be limited tb inter¬ 


ference with intermittent reception upon receivers 


located 


13 In connection with its own applications, appellant apparently docs not 
view Rules 1.71 and 1.72, or Rule 3.22 as constituting a bar to consideration 
of an application not in conformity with the Commission’s rules. Station WJZ, 
licensed to National Broadcasting Company has on file with the Commission, 
an application (Bl-P-1098) to increase power to 500 kw., and that application 
has been designated for hearing. Rule 3.22 provides that a clear channel sta¬ 
tion allocated pursuant to Rule 3.25 shall not broadcast with power! in excess 
of 50 kw. 
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in the eastern part of the United States, remote from the 
station. The Commission also found that the granting of 
the application would permit of more efficient use of the fre¬ 
quency 850 kc. and would serve the public interest, con¬ 
venience and necessity. (Appl. App. p. 32.) In its findings 
of fact the Commission stated— 

“The granting of a permit therefor and operation of 
Station WHDH as proposed by applicant will enable 
it to deliver service of primary signal quality to an area 
having a population of 3,093,000 or to 621,000 more peo¬ 
ple than are now included within the primary service 
area of the station. The hours of operation of appli¬ 
cant station will be extended two and one-half hours 
during summer months, and a maximum of five and 
one-half hours during winter months. This will pro¬ 
vide a new primary service to 94.9% of the Boston 
metropolitan area, including a population of 2,185,000. 
In addition to the aforementioned improvements and 
extension of service to residents in the Boston area, 
there will be an improvement and extension of service 
which applicant station now endeavors to render over 
the fishing banks situated off the New England coast.” 
(Appl. App. p. 31.) 

The foregoing facts have not been controverted by the 
appellant at any stage of the proceedings before the Com¬ 
mission or before this court. 

WHDH filed extensive findings of fact in this proceeding. 
(Intr. App. pp. 27-43.) The conclusions from those facts 
show, inter alia: 

“The operation of Station WHDH, as proposed in 
the instant application, would not cause objectionable 
interference to the interference-free service now satis- 
factorilv received bv radio listeners in the United 
States from Stations KOA, WRUF, WEEU, and 
WABC; nor would these latter four stations cause ob¬ 
jectionable interference to the interference-free service 
that radio listeners, under the Commission’s Standards 
of Good Engineering Practice, should receive from the 
proposed operation of Station WHDH * * *. 
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44 No listeners in the United States who, either before 
or after the effectuation of the Havana Treaty, Satis¬ 
factorily receive interference-free service from Station 
KOA, would be deprived of that service by the proposed 
operation of Station WHDH. * • * 

* “No reasonable assumption of foreseeable fiiture 
conditions can possibly support a prediction that 
KOA’s signal might someday be electrically available 

* to the listeners in the area in question. # * * 

<<* * « rpk e s ig na i s 0 f KOA are useless to listeners 
j residing in the area in which the proposed operation of 

'4 Station WHDH could possibly be considered as a 

source of interference, because the KOA signals ai-e not 
electrically available and the listeners residing therein 
, have no need, interest, or convenience for receiving the 

programs of Station KOA. 

“The KOA signal, according to the Commission’s 
own engineer, cannot overcome noise-levels in anv part 
of the theoretical WHDH interference-area, except in 
certain relatively small sections just east of the Missis¬ 
sippi River where there are at least six and as majny as 
eight better sky-wave signals available from other sec- 

> ondary-service facilities of the Network with |vhich 
KOA is affiliated. The applicant’s engineer testified 
that the KOA signal is impotent even in these small 
areas. Furthermore, in all of the United States^ east 
of the Mississippi River there is not a single listener 
who has any real need, convenience, or interest in the 

► program service carried by the signal of KOA.J Ap- 

r pendix A, hereof, forcefully and graphically demon¬ 

strates this condition and the futility of any hope of 
future service from Station KOA to the area in ques- 

* tion, even though we ignore facts which are themselves 
decisive and controlling. * * * 

“It is clear from the evidence adduced at the hearing 

► on the instant application that no listener could pos¬ 
sibly benefit by the Commission’s denial of the W}HDH 

’ application, whereas, over two million listeners Would 

> benefit by the granting thereof. That the public inter¬ 
est, convenience and necessity would be served by 
granting the instant application is clear and bevopd all 
possible doubt. * * * 
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“The Commission has not permitted its rules to be 
employed as obstacles to obscure and defeat the public 
welfare, the justice, and the legal merits of the matters 
coming before it. (Intr. App. pp. 27-50.) 

The testimony adduced in support of the foregoing find¬ 
ings and conclusions have not been challenged by the appel¬ 
lant at any stage of the proceedings before the Commission 
or before this court. 

Several exhibits introduced during the hearing will be 
found in the intervenor’s appendix. Exhibit 7 (Intr. app. 
p. 21) shows the additional hours of operation granted by 
the Commission for each day of each month throughout the 
year. For example, during the current month of November, 
WHDH is allowed to broadcast five and one-quarter hours 
a day in addition to its present schedule. This constitutes 
a greatly increased public service to the people of the Bos¬ 
ton area and to the fishermen at sea. Service to the fisher¬ 
men at sea is particularly important during night hours. 
Exhibit 20 (Intr. App. p. 22) is a map of the Boston area, 
on which has been traced contours showing the area which 
will be served day and night by Station WHDH operating 
under the Commission’s grant. This service embraces the 
great population residing in the Massachusetts Bay area, 
and extends along the coast and for many miles inland from 
New Hampshire to Rhode Island. Exhibit 22 (Intr. App. 
p. 23) shows that almost 2,300,000 people will benefit from 
the grant by receiving service from WHDH during night¬ 
time hours. 

Exhibit 24 (Intr. App. p. 25) clearly illustrates the fact 
that when the Commission issued its proposed findings, 
Station KOA was receiving co-channel interference from 
Mexican stations well within its secondary service area. 
It also illustrates the fact that in the past, at present, and 
in the future, the signal of Station KOA will be limited 
during nighttime hours by adjacent channel interference 
from stations operating on the frequency 820 (840) and the 
frequency 840 (860). This map clearly shows that no lis- 
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teners in the United States who, either before or aftjer the 
effectuation of the Havana Treaty, satisfactorily received 
interference-free service from Station KOA, would |be de¬ 
prived of that service by the proposed operation of Station 
WHDH. 

Exhibit 28 (Intr. App. p. 26) graphically illustrates the 
point that at the time the Commission’s proposed findings 
were issued, Station KOA was experiencing more interfer¬ 
ence from Station CMCM in Cuba than it would experience 
in its intermittent secondary service area from the opera¬ 
tion of Station WHDH as proposed. 

The attention of the Court is respectfully invited tcf “Ap¬ 
pendix A” of the Proposed Findings of Fact of WHDH 
(Intr. App. p. 50a) wherein the fact is illustrated that no 
listener could possibly be harmed by the operation of 
WHDH under the Commission’s grant. 

Station WHDH is known in the industry as the “fisher¬ 
men’s Station”. It renders a distinctive and essential ser¬ 
vice to the fishermen at sea. During the present d^ys of 
great emergency, the efficiency and welfare of the fishing 
industry is one of the first considerations in the ephelon 
of domestic economy. Exhibit 23 (Intr. App. p. 24) illus¬ 
trates the tremendous area at sea which WHDH will serve. 
It will be heard over the great fishing banks vital to the New 
England fish industry. The first function of radio is the 
dissemination of service to those who go to sea. The exi¬ 
gencies of time above demonstrated the wisdom of th^ Com¬ 
mission in granting the application of WHDH. 
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CONCLUSION. 

The appellant has no standing to maintain an appeal be¬ 
fore this court, and it has completely failed to show any 
error on the part of the Commission in this proceeding. 
Accordingly, the appeal should be dismissed. 

Matheson Radio Company, Inc., 

By Andrew G. Haley, 

Earle Building, 
Washington, D. C., 

W. Theodore Pierson, 
Munsey Building, 
Washington, D. C., 

Its Attorneys. 
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IN THE 

United States Court of Appeals 

for the District of Columbia 


No. 7933 


NATIONAL BROADCASTING COMPANY, INC., 
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v. 

FEDERAL COMMUNICATIONS COMMISSIO^, 
Intervenor-Appellee 

and 

MATHESON RADIO COMPANY, INC., 
BERKS BROADCASTING COMPANY, 
Intervenors 


Appeal from the Federal Communications Commission 


APPENDIX TO BRIEF FOR INTERVENOR. 


13 Notice of Intention to Intervene 

Comes now Matheson Radio Company, Inc., a corporation 
organized and existing under the laws of the State of Massa¬ 
chusetts, and, pursuant to Section 402(d) of the Communi¬ 
cations Act of 1934, gives notice of its intention to inter¬ 
vene in the above-entitled proceeding, with the view bf urg- 
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ing dismissal of the appeal, or affirmance of the decision of 
the Commission and otherwise to participate fully therein. 

Statement of Intervener’s Interest 

Intervener, Matheson Radio Company, Inc., is interested 
in the above-entitled proceeding and it would be aggrieved 
and its interest adversely affected by a reversal of the Fed¬ 
eral Communications Commission’s decision appealed from 
herein for the following reasons: 

1. Intervener, by the Commission’s decision of April 7, 
1941, was granted a construction permit authorizing a 
change in facilities from 1 kilowatt power and hours of op¬ 
eration to sunset in Denver on the frequency 850 kilocycles 
to operation with 5 kilowatts power, unlimited time, on the 
frequency 850 kilocycles. 

2. A reversal of said decision of the Commission, as re¬ 
quested by the appellant, National Broadcasting Company, 
Inc., w’ould deprive intervener of the increased operating 
facilities aforesaid with consequent impairment of the ser¬ 
vice to the public so authorized, would subject intervener 
to great losses because of the expense incurred in prosecut¬ 
ing its application before the Commission, would deprive 

intervener of the advertising revenue resulting from 
14 such operation, and would deprive intervener of the 
privilege and opportunity of engaging in radio 
broadcasting as authorized by its permit. 

MATHESON RADIO CORPORATION, INC., 

By ANDREW G. HALEY 

1101 Earle Building 
Washington, D. C. 

W. THEODORE PIERSON 

204 Munsey Building 
Washington, D. C. 

Its Attorneys 
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File No. 


Call letters 


• rMw</ ^ •*“ UNITED STATES OF AMERICA 

^ federal communications commission 

.|.rf fe*@s? sm r» § —- 

APPLICATION FOR REGULAR BROADCAST STATION CONSTRUCTION PERMIT 
> OR MODIFICATION THEREOF 

(Submit, In duplicate, to Federal Communications Commission, Washington, D. C. Suear to one copy) 

S«€ rules governing the service in which authorization is sought before executing application 

To the Federal Communications Commission: 

\ Name of applicant * Mathftnon Radio-JEo^.-Inc*--- 

j. Post-office address: State JaasacfmaetiJS-.1.— City „..B.O-atQn..... 

Street and number_62Lhoyl^ton_.Stme±- 

8. Is this application made for— 

(a) Authorization to construct new radio station? „_UQ- 

( b ) Authorization to change present location of transmitter of existing station?-No- 

(1) What is distance in miles between present location and proposed location of trans¬ 
mitter? - 

(c) Authorization to change maximum rated carrier power, which necessitates installation of 

new equipment? —Jfes- 

(1) Applicant represents that present maximum rated carrier power is 1*QQQ_ watts. 

(2) Applicant represents that proposed maximum rated carrier power is i>*OQO watts. 

(d) Authorization to install new equipment? —Yfcfi- 

(1) Indicate what new equipment is to be installed (check): 

(a) New transmitter Yes.-- (b) Change in system of modulation —No— 

(c) Change in type or number of vacuum tubes in last radio stage-Yes— 

(d) Other changes (specify): -- 

4. What is applicant’s principal business? _^d^ ^oadca_sMM.—---- : - 

(a) What other business or businesses is applicant directly or indirectly interested in; explain 
fully? __Nom- 


(b) If applicant is a corporation, give the names and addresses of the officers, directors, and 
principal stockholders and state specifically what other business or businesses each of 
these parties is directly or indirectly interested in; explain fully? (Attach additional 

sheets if necessary.) John J. Matheaon,^xe^ld^j^-^gJ7as h i n^on - 

_JB^l^jQjL_ya^e^Qr^_^eas.imerj_^5_Greatpn Rd*.i. - 

Rnvhnr y, Mass. Martin Han ley^ggS,^ 
kll o f the above are dir ectors, and_.the Q nIy_.one.jLn , any other bugjjiess__ 
la Mr. Hanley who is in the oil business.--- 

5. Is applicant a citizen of the United States? —Corporation-- 

If so, state whether by birth or naturalization--- 

6. Is the applicant a representative of an alien or foreign government? „ No- 


UOM.fif the D*rtauabiiL bar. nae of the partner*. 












7. State whether applicant is a corporation, partnership, or association —--- 

8. If applicant is a corporation— 

(а) Under laws of what State or country is it organized?_Massachusetts- 

(A copy of the articles of Incorporation properly certified by the Secretary of State shall be a tt ached if not heretofore filed with 
the Commission.) 

(б) Is more than one-fifth of capital stock owned of record or may it be voted by aliens or their 

representatives or by a foreign government or representative thereof, or by any corpora¬ 
tion organized under the laws of a foreign country?_No- 

(c) Is any director or officer an alien?_No_If so, state name, citizenship, and position 

of each--- 

( d ) Give names, addresses, and citizenship of (1) incorporators, (2) directors, (8) officer" 

and (4) stockholders; the offices held by each officer and the number and kind of share, 
and percentage of issued stock held by each stockholder. (If this information in com¬ 
plete form is now on file and there is no change, reference thereto may be made.) 

INCORPORATORS 

Name Address Citizenship 

(ioippTete information n ow~on fire"^tTrthVWdere ^rc^^c^ j - ons __ 

__ 


DIRECTORS 


Name Address Citizenship 

John J. Matheson _ 282 Washin gton St.,_Glo ucester , Ma ss. 

Ralp h G. Ma the son _75_Greaton Rd. , _ _W es t Roxbury, Ma ss 

Martin Hanley___ 225 C o rey St .'j_ West Roxbury, Ma ss 

A ll are citizen s_ 


OFFICERS 


Name 

John J. Matheson 

Address 

282 Washington St. 

Office 

President 

Citizenship 

U. S. 

Gloucester, Mass 

Ralph G. Matheson 

75 Greaton Rd. t 

Treasurer 

U. S. 


West Roxbury, Mass 




STOCKHOI.DERS 


Name 


(Use additional sheets if necessary) 

Address Citizenship 


Number of shares 
and percentage of 


issued stock held 

Complete information is on fi le wit h Feder al Co m munications Commission. 


( e ) Is stock to be sold after this permit is issued for purpose of raisin'g money to construct 
and/or operate the proposed station? —m2- 

9. If applicant is a corporation, is applicant directly or indirectly controlled by any other corporation? 

No ___ 

(a) If so, give name and address of such controlling corporation- 
























(6) Under laws of what State or country is such corporation organized?_ 

(A copy of the articles of incorporation properly certified by the Secretary of State shall be attached if 
not heretofore filed with the Commission.) 

(c) Is more than one-fourth of capital stock of such corporation owned of record or may it be 

voted by aliens, their representatives, or by a foreign government or representative 
thereof, or by any corporation organized under the laws of a foreign country?_ 

( d ) Is any director or officer of such corporation an alien?_ If so, state name, citi¬ 

zenship, and position of each_ 

(c) Give names, addresses, and citizenship of (1) incorporators, (2) directors, (3) officers, 
and (4) stockholders; the offices held by each officer and the number and kind of shares 
and percentage of issued stock held by each stockholder. (If this information in complete 
form is now on file and there is no change, reference thereto may be made.) 

INCORPORATORS 

Name Address Citizenship 


DIRECTORS 

Name Address Citizenship 


Name 


OFFICERS 

Address Office Citizenship 


Name 


STOCKHOLDERS 
(Use additional sheets if necessary) 

Address Citizenship 


Number of shares 
and percentage of 
issued stock held 


(/) Is the above-described controlling corporation in turn a subsidiary?_ 

If so, attach additional sheets answering question 9 (a) ta (e), inclusive, for each com¬ 
pany to and including the organization having final control. 

10. If application is made in behalf of a copartnership, there must be submitted a certified copy of the 
articles of copartnership. (If articles have heretofore been filed with the Commission, reference 

thereto may be made.)_ 

co ____ 

to * 


cn 


(3) 


19—841 




















































11. If application is made in behalf of an unincorporated association, there must be submitted a certified 
copy of the articles of association and bylaws (unless heretofore filed with the Commission), 
showing: the purpose of the association- 


Applicant must also show— 

(1) The names, addresses, and citizenship of the officers and the offices held by each 


(2) The number of members- 

(3) Whether any members are aliens 


(4) The name, nationality, and position of each alien*- 


12. (a) Is applicant directly or indirectly, through stock ownership, contract, or otherwise, interested 

in the ownership or control of any other radio broadcasting stations?-JSo- 

If so, state call letters and location of such stations- 

( b ) Has the applicant in the past been directly or indirectly interested in the ownership or control 

of any radio broadcasting stations? —2§s- - - 

If so, state call letters and location of such stations TI K I'S tr a flflferred by vo l untary - 

- 

13. (a) State applicant’s relation to station (whether applicant is to be owner or lessee, and, if neither 

owner nor lessee, state nature of applicant’s interest in use and control of station) —- 

(If not 


...._.Osmar- - 

owner, a copy of agreement showing applicant’s interest in station must be attached if not heretofore filed with the Commission) 

( b ) If applicant is not to be owner of station, who is?- 

(c) Will applicant have absolute control of station, both as to physical operation and program 

broadcast?..-Yea- 

If not, attach copy of any contract which may in any way affect applicant’s right to do so. 

14. Attach detailed financial statement showing applicant’s assets and liabilities and state fully the facta 

showing applicant’s -financial responsibility with respect to the construction and operation of 
station. Exhibit A, hereto attached. 

15. (a) Has the applicant been finally adjudged guilty by any Federal court of unlawful monopolizing, 

or attempting unlawfully to monopolize, radio communication directly or indirectly through 
control of manufacture or sale of radio apparatus, exclusive traffic arrangements, or any 

other means, or of unfair methods of competition? —JffiL- 

( b) Is applicant directly or indirectly controlled by any party finally adjudged guilty as above 
stated?_No- 

(Answer yes or no) 

16. The frequency, power, and hours of operation requested for the proposed station are as follows: 

(а) Frequency_85Q-kilocycles. 

(б) Power (night) -SjQQQ_watts, (c) Power (day) ... 5»QQQ -watts. 

( d ) Hours of operation: 

(1) Unlimited_Yas_(2) Daytime only-(3) Limited —,- 

(4) Sharing with (specify stations)--Haas----- 

(5) Other (specify) -Jto.Q- -- 

(e) State number of hours per day proposed station will operate „!S_hourg;- 


























COMPLETE DATA ON FILE 


(/) Does applicant request the assignment of all or any part of the facilities (i. e., frequency, 
power, and/or hours of operation) now assigned to any other station or stations?_ 

_Na_ _ 

(Answer yes or no) 

If so, specify the station or stations and state accurately the facilities requested to be with¬ 
drawn therefrom_ None....... 


17. Description of transmitting apparatus proposed to be installed— 

f (a) Make .—Eastern..Electric-Type no.. 4Q5-4LI_ 

* (6) Oscillator: Type of circuit —jQi.-f.iIfi... Number, manufacturer’s name, and 

1 type of tubes_flR_£jle..... 

1 Normal plate current, per tube_.Hfi_ Plate voltage_Qn Jt’ilQ_ 

1 ( c) List buffer and intermediate power amplifier stages, by number and type of tubes in each 

1 stage _ ..__ 

1 (d) Last radio stage: Number, manufacturer’s name, and type of tubes_ 

- Ifc_£L!e -Normal night operation 

J for power requested: Plate current, per tube_fi le _ Plate voltage Oft file 

* If greater day power than night power is requested, specify the following: 

f Normal day operation: Plate current, per tube Plate voltage tfa file 

, Describe fully the proposed method and procedure of reducing power at sunset_ 

; ________ 


( e) Modulator or last audio stage: Number, manufacturer’s name, and type of tubes and how 

operated (Class "A”, “A Prime”, or “B”) ..Ox. file _ 

Normal plate current, per tube_Qd-fils_Plate voltage Qi file 

(/) Which radio stage is modulated?_ On file _ 

(g) What system of modulation is employed (high level, low level, grid bias in last radio stage, 

etc.) ? _Qa. jCl.lfi______ 

(A) If low-level modulation is employed, give for modulated radio stage: Number and type of tubes 

—Qi-filfi- Plate current, per tube Ql_f!±le__ Plate voltage Qi file 

(i) The transmitter is designed for what maximum percentage of satisfactory modulation?_ 

O') State name and type number of modulation monitor flene rgil ftarH o_ 

-Type..._ 

( k) Give Federal Communications Commission approval number 1551 _ 

(i) Specify manufacturer’s name, type, number, and full scale reading of the following meters: 

(1) In last radio stage: 

Plate voltmeter_ 

Plate ammeter_On file____ 

(2) Antenna ammeter_ 

(to) Describe the plate power supply for last stage_fti file _ 

Rating: Current-Ch-.ftlft__ Voltage _Gn^£ile_ 

(n) Maximum carrier power output of transmitter for satisfactory operation is 5,000. watts. 

(o) Maximum rated carrier power of transmitter as determined by orders of the Federal Commu¬ 
nications Commission is ...5,Q0Q_watts. 

18. Description of automatic frequency control equipment: 

(a) Make_IHestsm Electric_Type No. &i Tile _ 

( b ) If composite, give manufacturer’s name, type of cut, and temperature coefficient in cycles per 

degree centigrade of the quartz crystal _On file _ 


(c) By whom will unit be "dibrated?_ Ql_file_ _ _ 

Calibrated frequency. _JJfLQ_kilocycles at _~_degrees centigrade. 

Proposed operating frequency:_B5Q_kilocycles. (Give exact figure, correct to 

third decimal place at. on file _degrees centigrade. 

(d) State guaranteed accuracy of the calibration: .-On...f 11a_cycles. 
















(e) State number of frequency control oscillators which will be maintained constantly at correct 

operating temperature and frequency in heat-controlled chambers fn f-Me_ 

(/) Is provision made for instantaneous connection of spare frequency control units?_ 

_ On fil e_ _ _ _ _ 

( 0 ) Manufacturer's name and type of automatic temperature control:_ 

_O n fil e__ 

(h) State within what limit automatic temperature control will hold the temperature:_ 

degrees centigrade. 

(t) State temperature coefficient of the frequency control units: fti fllA cycles per degree 
centigrade. 

0) Is temperature coefficient positive or negative? fti _ 

(k) State manufacturer's name and rated accuracy of: Thermostat_ ffri f*-n» _ 

Thermometer_______ 

(0 Attach the circuit diagram of automatic temperature control system if not already on file with 
the Commission. fti file 

(m) Attach a sketch or drawing of the automatic temperature control chamber, if not already on 

file with the Commission. On file 

(n) Describe checking means used for determining if transmitter retains assigned frequency 

-Perio d i c check fran approved frequRnry mamnr^g _ 

(o) State name and type number of separate frequency monitor _lagte m _ 


^ ( v) Give Federal Communications Commission approval number ——146 8_ 

19. Applicant represents (1) that there is attached or (2) that there has been heretofore filed with the 

Commission, an accurate schematic diagram of the fundamental radio and audio circuits of the 
transmitter proposed, including antenna and ground or counterpoise connections, antenna feed 
system, and that it indicates the type of tubes. 

(This should be a blueprint or Ink drawing, and, if possible, the die of this application, and attached hereto.) 

20. (a) Type of antenna____ 

(6) Height of vertical lead —271_feet. 

(c) Length of flat top (if any)_None_feet. 

(d) Give maximum height (in feet) of towers above ground level _2S2_ 

( e ) Will towers be painted and marked with signal lights to conform with specifications of Depart¬ 

ment of Commerce (see Aeronautics Bulletin No. 414) ?_Tea._ 

(/) If not fully described above, give complete details_See. attaohed__ 

-Directive-antenna., design riatac-. 

(g) Counterpoise (if used)—type and dimensions -_None_ 

(h) Antenna ground (if used)—how obtained?_Burled _ rad ialrr_ 

21. Cost of proposed station: Transmitter, $50^000_ Studio, $_r._ Other items (state 

nature) —flQ, OOP-Directive. Mate nna—.. 

22. Proposed location of transmitter: State . ltosaachuaetts--._- County-Baaeoc_ 


22. Proposed location of transmitter: State . ltosaachuaetts--._- County-Baaeoc_ 

City or town_Saugus_Street and number _ 

North latitude: Degrees_ AZ. _, minutes-26-., seconds —16- 

West longitude: Degrees_70_, minutes ,_59-, seconds —40-__ 

23. Number of persons residing within various distances of proposed location of transmitter is as 

follows: 0.4 mile _Q._, 1 mile200_, 2 miles -2*hQp3 miles6Q*OQP5 milesHQ*Qp0 miles 1*^1,000 

24. (a) Number of broadcasting stations (by call letters) located within various distances of proposed 

location of transmitter is as follows: 

1 mile_ K celq_ _ , 2 miles_ffcm.9. . _ _ 

3 miles__SB_, 8'miles_3BBL _____ 

(6) Number of nonbroadcasting (commercial or Government) RECEIVING stations located within 
various distances of proposed location of transmitter is as follows: 

1 mile_HflOfl_, 2 miles Hfi&fi._-_, 3 nples_If CELS_ 

25. (a) Name and give location of all AIRPORTS within 10 miles of proposed location of transmitter 


Muller Field - Revere, Mass* (6) 











(6) Give distance from proposed location of transmitter to each of such airports_ 

-airport ~ 5.75 mil es_ 

-fkn^tim_Iirp grt8 _ - 9.5__ 

-.-MuHer.^'ield_ - 1.75 » _ 


(c) Name and give distance to any established AIRWAYS within 10 miles of proposed location of 
transmitter- Boaton-POrtland Mrmv - 2 _ 


(d) If application is for new station or change of location of existing station, attach map showing 
present location, proposed location, character of surrounding area (retail or wholesale busi¬ 
ness, manufacturing, residential, or unpopulated, the heights of all tall buildings, if any, in 
the vicinity of the antenna indicating the distance and direction thereof from the proposed 
site; also, density of population, type of soil and terrain) and the location of airports, air¬ 
ways, and other radio stations, including receiving stations, except broadcast or amateur. 

26. Proposed location of main studio: State . Massachu s etts _ County S uffolk- _ 

City or town -Street and number_62 Boylstcn Street 

Other studios maintained by station None _ 


27. Average percentage of time expected to be devoted monthly to following services: 

Commercial Programs Sustaining Programs 

(1) Entertainment-2&JL3-(1) Entertainifien? 11 ^ ?n,9 1_ 

(2) Educational --(2) Educational_1 ,96 _ 

(3) Religious-2*21-(3) Religious_ 1,40 _ 

(4) Agricultural- J01 - (4) Agricultural_,.82_ 

(6) Fraternal- (6) Fraternal_JU_ 

(6) Fishermen-J)8- (6) Fishermen._7:._ 

(7) _Wco-duplloat able e nt ertainment B5 . Os 

28. ( a ) Does applicant expect to obtain programs from what is Know^a?a “chain”?_ Rq_ 

(6) Name of chain or chains......1...... 

(c) What will be the percentage of total time proposed to be used for chain programs (i. e., pro¬ 

grams, both paid and sustaining, which are duplicated by any other station) ?_ 

(d) What will be the percentage of total time proposed to be used for mechanical reproduction (i. e., 

phonograph records, electrical transcriptions, player piano, etc.) ? _ 

29. (a) State the objects to be attained by the construction, or changes in construction, for which appli¬ 

cation is made ^-^.I^.Xull...t.img_operatiogi to TfHDH; to re nder increased 

jsieryl.ee to.. Bos ton ^d^.^.ggachuge^tg. Ba^.ar.^.j^<L.TTlth„jjicrCT^ed^g^r - j_ 

enlarge the ran as pf.-the increase the int ensity _ 

.of al^aL.jjg.l±ja-lQg£.cii.jne.tT.QpoILtj^._a£ea^^ . 

(6) State definitely what service will be rendered by the proposed station which is not now available 

to the community which it expects to serve I mprove ggner^l , broadcasting service of 
s tation ; provide a c omplete day and. ni^ht service for fishermen at sea, also 
__ , ’ET'CiTOJietB~ "Io q indepbnJenL p l' upi ’ a m-broadcast--by--no--other st a tl -on-i- 

30. If for special broadcast on a frequency t>f 1530, 1550, or 1570 kilocycles, supply fully the 

following: 

(a) Outline the program of research and experiment calculated to contribute to the development 
and practical application of high fidelity broadcasting Wo _ 


to the, community which it e; 
station; provide a comp. 


(6) Qualifications of engineers supervising research and taking observations 


1#—Si' 





















(c) Description of equipment for taking observations .N°__ 


(d) Plans for listeners’ cooperation and analysis df response_No_ 


(c) Results expected and detailed bases therefor _No 


(/) Any other pertinent information__No 


31. If the construction permit is granted, the construction will be commenced within __J5Q._days of 

the granting thereof and will be completed and the station ready for operation within___ 

days thereafter. 

32. The applicant waives any claim to the use of any particular frequency or of the ether as against the 

regulatory power of the United States because of the previous use of the same, whether by license 
or otherwise, and requests a construction permit in accordance with this application. 

Dated this__day of__, 19-11 


Mat heao n Radio Co., jjncu 

(Mqst correspond with item 1) 



Applicant 


7///i 

v 


L * I * ' 

4-a jl a ^ 


By - 


_ Treasurer 

(BE SURE ALL NECESSARY INFORMATION IS FURNISHED) 


Official. 


State of -ifansachuaefcbg— 

County of _-SuffoJJr.- 


as: 


RALPH G* MLTHESCR 


. . , . f sworn upon his oath, 

-» Aw [affirmed according to law, 


Treasurer 


deposes and says that he is the_ 

(If applicant is not an individual, state relation of affiant to applicant* 

above-named applicant, and that the facts stated in the foregoing application and all exhibits attached 
thereto are true of his own knowledge, except as to such statements as are therein stated on information 
and belief, and as to such statements he believes them to he true. 


Subscribed and sworn to before me this 


[seal] 

(Notary public's seal mast be affixed where law of jurisdiction 
requires, otherwise state that law does not 


My commission expires 





Notary Public . 


t Must be subscribed and verified by party applicant, by one of the parties if more than one, by an officer If aPpUcaat is A WPoratkw, or by attor¬ 
ney of applicant only under the provisions of Rule 105.84 which must be fully explained. 
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55 September 21, 1)338 

Matheson Radio Company, Inc., 

62 Boylston Street, 

Boston, Massachusetts. 

i 

Gentlemen: 

Re: Your application File No. Bl-P-2201, 

Call Letters WHDH. 

Receipt is acknowledged of the above application foj: con¬ 
struction permit which requests authority to install a new 
transmitter employing directional antenna for nighttime 
use, increase power from 1 kw to 5 kw, and change hours of 
operation from daytime to sunset at Denver, Colorado, to 
unlimited time. 

In this connection, it is desired to call to your attention 
the provisions of Rule 104.7 to the effect that where sin ap¬ 
plicant has an application pending and undecided, no other 
inconsistent or conflicting application filed by or on behalf 
of the same party will be accepted for consideration. 

The Commission records show that on June 30, 1936, 
there was received an application (Bl-SA-210) for special 
experimental authority from Station WHDH, whici was 
amended May 18,1938, requesting authority to install h new 
transmitter employing directional antenna for nighttime 
use, increase power from 1 kw to 5 kw, and change hoijirs of 
operation from daytime to sunset at Denver, Colorado, to 
unlimited time for a period of sixty days of the next six 
months’ license period. That application was designated 
for hearing on July 27, 1938, but no date has been set for 
the hearing. 

In view of the fact that the instant application requests 
substantially the same authority which is the subject fatter 
of the former application, it is being returned to you bnder 
the provisions of the above Rule. 

Very truly yours, 

T. J. SLOWIE, 

Secretary. 



12 


GMH :cm 

cc Mrs. Mabel Willebrandt 
Atto mey-at-Law 

739 Shoreham Bldg-., Washington, D. C. 
#**##### 
59 November 22, 1938 

Matheson Radio Co. Inc. 

Radio Station WHDH 
Hotel Touraine, 62 Boylston St. 

Boston, Massachusetts 

Gentlemen: 

Re: Application File No. Bl-P-2201 

The Commission is considering your recent application, 
resubmitted October 25, 193S, for construction permit to in¬ 
stall new equipment and directional antenna system, in¬ 
crease power from 1 kilowatt to 5 kilowatts, and time of 
operation from daytime only to unlimited time, employing 
directional antenna system for night operation. 

It is noted that the population figures required under Sec¬ 
tion 3 of the Standards of Good Engineering Practice, for 
the 250, 25, 5 and 0.5 mv/m contours, have not been sub¬ 
mitted. It will be necessary to submit this information for 
both day and nighttime operation before further action 
can be taken on your application. 

Any amendment or modification should be subscribed and 
sworn to in the same manner as was the original application. 

Very truly yours, 

T. J. SLOWIE, 

Secretary. 

Copies to Page & Davis 

Mrs. Willebrandt 
Miss Iehl 

JAW :ge/b 
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60 Mabel Walker Willebrandt 

- 739 Shoreham Building 

D. W. Walker Washington, I). C. 

Wm. Montgomery Smith - 

Charles B. Jennings Cable Addrejss 

wilbrant Washington 

I 

— 

Los Angeles Office 
745 Title Insurance Building 
433 South Spring j Street 
Washington, D. C 
November 25,1938 

Federal Communications Commission 
Washington, D. C. 

Attention: Mr. T. J. Slowie Secretary Radio Division 
In re: Application—File No. Bl-P-2201 
Dear Mr. Slowie: 

I have before me the carbon of vour letter dated Novem- 
ber 22, 1938, addressed to Matheson Radio Co., Inc., Radio 
Station WHDH, Boston, Massachusetts, in which you ask 
for certain information concerning population figures and 
you state that these population figures are “required in Sec¬ 
tion 3 of the Standards of Good Engineering Practice for 
the 250, 25, 5, and 0.5 mv/m contours.” 

From an examination of the rules and regulations how in 
force as promulgated by the Federal Radio Commission, I 
cannot see where population figures as suggested hre re¬ 
quired, but since you ask for them we will see that thjey are 
compiled and promptly supplied to you. 

However, I trust that the few days that it will take tjo com¬ 
pile and forward this information to you will not be qsed as 
further delay in setting the application of WHDH dolwn for 
hearing as it has been pending already for an extended 
period of time. 

Very truly yours, 

MABEL WALKER WILLEBRANDT 

MWW :McS 

• * * # * * * # 
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64 Mabel Walker Willebrandt 

- Cable Address 

D. W. Walker wilbrant Washington, D. C. 

Wrn. Montgomery Smith - 

739 Shoreham Building 
Washington, D. C. 
December 5, 1938 

The Secretary 

w 

Federal Communications Commission 
Washington, D. C. 

Re: Application file No. Bl-P-2201 

Matheson Radio Co., Inc. Station WHDH 

Dear Sir: 

In accordance with your request of November 22,1938, we 
are submitting herewith, as amendments to the application 
above referred to, duplicate copies of the population figures 
for 250, 25, 5 and 0.5 mv/m contours, together with dupli¬ 
cate verifications by Ralph G. Matheson, Treasurer of Math¬ 
eson Radio Co., Inc. 

I trust that this meets the requirements of the Commis¬ 
sion. 

Yours verv trulv, 

•/ *7 

MABEL WALKER WILLEBRANDT 
By WM. MONTGOMERY SMITH 

• •••••*# 

148 Before the Federal Communications Commission 

Washington, D. C. 

Docket No. 5453 

In re Application of 

Matheson Radio Company, Inc. (WHDH) 

Boston, Massachusetts 

For Construction Permit 

Order 

Upon further consideration of the above-described appli¬ 
cation, 
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It Is Ordered, This 10th day of October, 1939, thjat the 
hearing upon said application now scheduled for October 
18, 1939, Be, And The Same Is Hereby, Continued without 
date. 

By the Commission 

T. J. SLOWIE | 

(Seal) Secretary. 

149 Before the Federal Communications Commission 

Washington, D. C. 

Docket No. 5453 

I 

In re Application of 

Matheson Radio Company, Inc. (WHDH) 

Boston, Massachusetts 

For Construction Permit 

Motion to Vacate Commission Order of October 10 \ 1939 , 
Indefinitely Continuing Hearing and to Set Dat\e Cer¬ 
tain for Hearing j 

Comes now Matheson Radio Company, Inc., applicant in 
the above-entitled cause, and moves the Commission;to va¬ 
cate its Order of October 10, 1939, which reads as fellows: 

“Upon further consideration of the above-described ap¬ 
plication, 

It Is Ordered, This 10th day of October, 1939, that the 
hearing upon said application now scheduled for October 18, 
1939, Be, And The Same Hereby Is, Continued without date. 

By the Commission 
Secretary” 

and to reinstate the hearing on the application herei n pre¬ 
viously ordered to be held at 10:00 a.m., on October 18,1939, 
or to set a date certain for hearing not later than 10:00 
a.m., November 17, 1939, and in support hereof shjrws as 
follows: 
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I 

Several months after the filing of the instant application 
and on January 3, 1939, said application was designated 
for hearing before the Commission, but no hearing date was 
set. 

Eight months later, on July 26, 1939, the Commission en¬ 
tered an Order directing that the hearing commence at 10:00 
a.m., on October 10, 1939. 

On September 2, 1939, the Commission released the No¬ 
tice of Hearing which set forth the issues the Commission 
desired to have determined. 


II 

Upon being advised of the hearing date the applicant pro¬ 
ceeded to prepare its case with the greatest diligence. 
150 This preparation w T as necessarily intensive and re¬ 
quired long hours of constant and difficult effort each 
day. The applicant expended large sums of money in the 
course of its preparation. Also, at great expense, the ap¬ 
plicant engaged in the services of counsel, engineers, an au¬ 
ditor and other experts. 

III 

On the applicant’s request the Commission on September 
15, 1939, ordered the taking of depositions of 33 persons. 
The applicant proceeded to take said depositions at great 
cost. 

On October 6, 1939, on the Commission’s own motion the 
hearing was continued to October 18, 1939. 

IV 

The applicant is ready to go to hearing on October 18, 
1939, and intends to present its witnesses at the time and 
place shown in the Commission’ order of October 6, 1939, 
directing that the hearing be held on October 18, 1939. At 
that time WHDH stands ready to show that its operation as 
proposed will render the type of service expected of Class 
II stations and will not interfere with the operation of Sta- 


tion KOA or any other station, nor with the futurej opera¬ 
tion of any station; that the operation of WHDH will in no 
way injure anyone, but on the contrary will be in the; public 
interest, convenience, and necessity in all respects; and that 
any Commission rules relied upon to prevent such specific 
operation of WHDH are wholly unreasonable and find no 
authority in the Communications Act of 1934. 

The applicant does not object to a continuance for a pe¬ 
riod of thirty days, namely, until November 17, 1939, as its 
counsel has advised Commission officials, but it is aggrieved 
and greatly injured by an indefinite continuance in the face 
of its intensive preparation and the expenditure cjf large 
sums of money pursuant to the Commission successive or¬ 
ders finally setting October 18, 1939, as the heariijg date. 

The applicant has made its great efforts and has l|een ex¬ 
tremely diligent because of the apparent mutual desire of 
the Commission and applicant to hear and determine the im¬ 
portant and urgent issues involved in this case. 

WTierefore, it is requested that the Order of October 10, 
1939, be vacated and that the hearing be held on October 
18, 1939, as heretofore ordered, or that a date certain for 
hearing be set not later than November 17,1939. 

MATHESON RADIO COMPANY, INC. 

By: ANDREW G. HALEY 
W. THEODORE PIERSON 

Its Attorney si 
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160 Federal Communications Commission 

Washington, D. C. 

October 20, 1939. 

Docket No. 5453 

In re Application of 

Matheson Radio Company, Inc. (WHDH) 

Boston, Massachusetts 

For Construction Permit. 

Notice 

The Commission on October 10, 1939, having on its own 
motion, continued without date the hearing of the above- 
entitled application, and on October 17, 1939, having desig¬ 
nated the matter to be heard before Commissioner Case, 
you are hereby notified that the said hearing will be held in 
the offices of the Commission, Washington, D. C., on Decem¬ 
ber 11,1939, at 10:00 o’clock a.m., E.S.T. 

By direction of Norman S. Case, Commissioner. 

FEDERAL COMMUNICATIONS COMMISSION 

T. J. SLOWIE, 

Secretary. 

******** 

165 Before the Federal Communications Commission 

Washington, D. C. 

Docket No. 5453 

In re Application of 

Matheson Radio Company, Inc. (WHDH) 

Boston, Massachusetts 

For Construction Permit 
Notice 

The Commission on November 20,1939, having designated 
that Commissioner Case be authorized and empowered to set 
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the time and place for a hearing on the above-entitlejd appli¬ 
cation, you are hereby notified that said hearing, previously 
designated for December 11,1939, will be held in tlxe offices 
of the Commission, Washington, D. C., on January ]L5,1940, 
at 10:00 A.M., E.S.T. 

By direction of Norman S. Case, Commissioner, this the 
5th day of December, 1939. 

FEDERAL COMMUNICATIONS COMMISSION 

JOHN B. REYNOLDS, 
Acting Secretary. 


167 Before the Federal Communications Commission 

Washington, D. C. 

Docket No. 5453 

In re: 

Matheson Radio Company, Inc. (WHDH) 

Boston, Massachusetts 

Order 

Upon the Commission’s own motion It Is Ordered that 
the hearing upon the above entitled application, now sched¬ 
uled for January 15, 1940, Be, And The Same Is jtlereby, 
Continued to 10 o’clock, A. M., January 29, 1940. 

By the Commission, 

COMMISSIONER CASE. 
T. J. SLOWIE, 

Secretary. 

Dated this 6th dav of Januarv, 1940. 
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Hnnber of persons raiding within wariot 


Present 0,5 *v/n contour (Ikw).2,472,000 

' 

Proposed 0,5 mv/m contour (5kw).**3,093,000 



Proposed 5*w night-time using 

directive antenna - 2*5 mv/m.2,235,700 

Number within the 2*5 mv/m 
contour residing within the 

Boston metropolitan area.2,185>800 


Population of Boston 

metropolitan area.2,307,897 


94*9% of the population of the Boston metropolitan 
area will receive interference-free service at 
night of 2*5 wv/m or more from WHDH as proposed. 



ElectfS^rci.'tor, f.-.ca Official Reporter. 
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582 Applicant's Proposed Findings of Fact . 

1. Operating as proposed during the daytime, station 

WHDH would increase the number of persons receiving 
satisfactory primary service from Station WHDH from 
2,472,000 to 3,093,000, or a net increase of 621,000 people. 
During the nighttime, Station WHDH would render a new 
primary service to 2,285,700 people. Of the 2,307,897 peo¬ 
ple residing within the Boston Metropolitan Area, 2,185,000, 
or 94.9 per cent, would be able to receive satisfactory in¬ 
terference-free service from WHDH at night. (Ex. 21, 22) 
The proposed operation would furnish a signal to tne en- 
entire business district of Boston having a value of 25 mv/m 
or more. (T. 64) [R. 133] 1 

2. In addition to the increase in service to land popula¬ 
tion the proposed operation of Station WHDH would very 
substantially extend the daytime coverage of WHDH over 
the fishing banks situated off the New England Coast. 
Nighttime service to these fishing banks, hitherto unavail¬ 
able to them from WHDH after sunset at Denver, would 
also result from the operation proposed. (Ex. N^>. 23) 
[R. 449] 

3. The granting of the instant application will increase 
the number of hours during which WHDH may operate 
between present sign-off and midnight by a minimum of 
2 1 /2 hours during the summer months and a maximum of 
5V 2 hours during the winter months. (Ex. No. 7) [B. 412] 

4. Station WEEU operates on the frequency 830 kc with 
1 kw power, daytime only, at Reading, Pennsylvania. No 
operation is conducted by this station after sunset at Read¬ 
ing, Pennsylvania. The simultaneous operation of 

483 WHDH (as proposed) and Station WEEU would not 

1 The reference “ (T. 64)” is to the original transcript of testimony filed 
with the Commission. All succeeding references simila-rly made are to the 
original transcript. The reference *‘[R. 33]” is to this Court’s rheord as 
paginated by this Court. All succeeding references similarly madj* are to 
this Court’s pagination of its own record. The Court Record pagination has 
been added so that reference to the actual testimony on which the findings 
are predicated may be found with a maximum of convenience. 
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result in objectionable interference within the nor¬ 
mally protected contours (0.5 mv/m during the daytime) 
of either station. (Ex. Nos. 1, 2, 3, 4, 8, 9, 17, 18; T. 45, 
46, 203) [R. 397, 399, 406, 407, 414, 416, 432, 434; R. 214, 

215, 374] 

5. Station WABC operates on the frequency 860 kc with 
50 kilowatts power unlimited time, at New York, New York. 
The proposed operation of Station WHDH would not cause 
objectionable interference to the operation of Station 
WABC at any point where Station WABC now renders 
satisfactory service. The proposed operation of Station 
WHDH would not receive objectionable interference from 
the operation of Station WABC within the normally-pro¬ 
tected contours of the proposed operation of Station 
WHDH. (T. 46, 47) [R. 215, 216] 

6. Station WRUF is located at Gainesville, Florida, and 

operates on the frequency 830 kc with 5 kilowatt power un¬ 
til sunset at Denver, Colorado. The simultaneous operation 
of Station WHDH (as proposed) and Station WRUF would 
not result in objectionable interference during the daytime 
within the normally-protected contours of either station. 
Under the Standards of the Commission, each of these 
stations are entitled to protection at night within their 2.5 
mv/m ground-w’ave contours. The WHDH directional an¬ 
tenna system will be employed during evening hours be¬ 
ginning at sunset at Gainesville, Florida. (T. 57, 58) [R. 

226, 227] At the second hour after sunset at Gainesville, 
Florida, which is the approximate time that Station WRUF 
signs off, the proposed operation of Station WHDH would 
not cause objectionable interference within the 1.75 mv/m 
ground-wave contour of Station WRUF, nor would Station 
WRUF cause objectionable interference within the 2.5 

mv/m ground-wave contour of the proposed opera- 
484 tion of Station WHDH. Inasmuch as Station WRUF 

signs off at Denver sunset, the time that the op¬ 
eration of Station KOA becomes a factor in the nighttime 
interference to the proposed operation of Station WHDH, 
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the root-sum-square method of computing interference is 
not applicable in computing the possible nighttime interfer¬ 
ence to the proposed operation of Station WHDH. * (T. 57- 
59) [R. 226-228] 

7. Station KOA is located at Denver, Colorado, ^nd op¬ 

erates on the frequency 830 kc with 50 kilowatts power, un¬ 
limited time. The simultaneous operation of Station 
WHDH (as proposed) and Station KOA would not result, 
during the daytime, in objectionable interference within the 
normally-protected contours of either station. Station 
KOA would not cause objectionable interference, dur¬ 
ing the nighttime, within the normally-protected contour 
of the proposed operation of Station WHDH. (T. ij)9; Ex. 
No. 20) [R. 228] The proposed operation of Station 

WHDH would not cause objectionable interference, during 
the nighttime, within the 500 mv/m-50 per cent-sk^-wave 
contour of Station KOA, (T. 79; Ex. No. 25) [R. £48; R. 
446] nor would it cause interference at any point in the 
United States where Station KOA now has a signal that 
is free from objectionable interference from domestic and 
foreign stations operating on 830 kc or on its adjacent chan¬ 
nels. The interference now caused to Station KOA by the 
present operation of these stations, operating on the same 
or adjacent frequencies, now imposes a much greater limi¬ 
tation upon the interference-free service area of KOk than 
would the proposed operation of Station WHDH. (T. 68- 
76,120-121, 129-131, 218-221; Ex. No. 24) [R. 237-245, 291- 
292, 300-302, 389-392; R. 450] 

8. Station KOA is a Class I station and is the dominant 

station operating on the frequency 830 kc, which 
485 frequency is one of the 26 cleared-channel frequencies 

reserved by the Rules and Regulations of th4 Com¬ 
mission for the exclusive nighttime ( i.e after sunset at 
the location of the dominant stations) use of the dominant 
stations. This complete exclusivity at night, and lack of 
exclusivity during daytime, results from the fact tfhat at 
night the phenomena of sky-wave transmission Sexists, 

i 7 


I 

I 





30 


whereas in the daytime it is non-existent. At no point 
does the sky-wave signal of these 50 kilowatt stations ex¬ 
ceed, for 50 per cent or more of the time, the value of 1.3 
mv/m. (T. 177) [R. 348] While Class I stations are de¬ 
signed to serve urban and rural areas, the exclusivity of 
their operation at night is not occasioned by demands for 
urban service, but by demands for rural service, inasmuch 
as urban areas can only be satisfactorily served by signals 
having a strength of at least 2.0 to 50.0 mv/m. No class of 
cleared-channed station furnishes a sky-wave signal ap¬ 
proximating these values. (T. 177) [R. 348] 

9. Sky-wave transmission is based upon the reflection of 
transmitted signals from some ionized layer in the upper 
atmosphere and returned to the ground at a point remote 
from the antenna of the station. This phenomena is only 
effective during the hours after sunset and before sunrise. 
The intensities of these signals vary from moment to mo¬ 
ment, hour to hour, day to day, week to week, 
month to month, and year to year with changes in propaga¬ 
tion conditions resulting principally from changes in the 
solar cycle. In general, when sky-wave transmissions are 
poor on one frequency for any extended period of time, a 
similar condition is observed on all of the frequencies in 
the broadcast band. Variations from day to day and sea¬ 
son to season are, in general, considerably larger 
486 than the variations from moment to moment. For 
determining the average strength of a sky-wave sig¬ 
nal, the Commission has issued certain curves, 'which were 
based on studies made by the Commission. At any given 
instant the strength of any given sky-wave signal may vary 
widely from the values indicated by the said curves. How¬ 
ever, the Commission requires the use of these curves as the 
best guide now available on the performance and character¬ 
istics of a sky-wave signal. (T. 167-170) [R. 338-341] 

These curves were used by applicant’s expert witness in 
computing the service and interference resulting from such 
sky-wave signals as are pertinent to the instant proceedings. 
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For determining the service rendered by a sky-wave ^ignal 
the Commission, in its Standards, has specified the use of 
that value exceeded by the signal 50 per cent of the time. 
For determining the interference caused by a sky-wave 
signal the Commission, in its Standards, has specified the 
use of that value exceeded by the signal 10 per cent pf the 
time. In determining the service rendered by, and interfer¬ 
ence caused by, such sky-wave signals as are pertinent to 
this proceeding, the applicant’s expert witness employed 
these specified values. (Ex. 24; T. 68-74.) [R. 4q0; R. 

237-243] 

10. Whether sky-wave signals can be satisfactorily re¬ 
ceived by a listener depends upon the ability of the signal 
to overcome the interfering signals of other radio stations 
and the electrical disturbances caused by man-made elec¬ 
trical apparatus and natural electrical phenomena. (T. 
175). [R. 346] 

11. In the eastern part of the United States, without re¬ 
gard to other electrical disturbances, the sky-wave signals 

of KOA now lack the ability to overcome the objec- 
487 tionable interference caused by the present operation 

of Radio Stations XERC, CMHI, XERA, CBlL, and 
WHAS. One or more of these stations now completely 
prevent the interference-free reception of KOA signals by 
any listener residing east of the Mississippi River (E}£. No. 
24; T. 68-77, 120-121, 129-131, 218, 219). [R. 450; 237- 

246, 291-292, 300-302, 389, 390] 

12. Station XERC now operates with a power of 500 w. 
on the same frequency as KOA (830 kc) at Mexico City, 
D. F., which is 1475 miles distant from Denver, Colorado. 
This station causes objectionable interference to Sjtation 
KOA south and east of a curved line commencing cjn the 
west at the southwestern corner of New Mexico and rupning 
in a northeasterly direction through northern Texas, South¬ 
ern Oklahoma, the middle of Arkansas, northwesterii Ten¬ 
nessee, western Kentucky, southeastern Indiana, northwest- 
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ern Ohio, to the western tip of Lake Erie. This objection¬ 
able interference exists in all of the New England and the 
Middle Atlantic States, as well as in Ohio, Maryland, Dis¬ 
trict of Columbia, Virginia, West Virginia, Kentucky, Ten¬ 
nessee, North Carolina, South Carolina, Georgia, Florida, 
Alabama, Mississippi, Louisiana, southern New Mexico, 
southern Arkansas and in all but the panhandle of Texas. 
(Ex. No. 24; T. 70) [R. 450; R. 239] If literal effect is 
eventually given to the present terms of the North Amer¬ 
ican Regional Broadcasting Agreement (hereinafter re¬ 
ferred to as the Havana Treaty), w’hich becomes effective 
within the next year, Station XERC will cease to be a source 
of interference to Station KOA. However, as long as this 
or similar interference to KOA persists, it is the opinion of 
the expert witness of the Commission, that it would be good 
engineering practice to permit such operation as that pro¬ 
posed herein by Station WHDH. (T. 218-219.) [R. 389- 

390] 

488 13. Station CMHI now operates with a power of 5 

kw. on the same frequency as KOA (830 kc) at Santa 
Clara, Cuba. This station now causes objectionable inter¬ 
ference to Station KOA in the entire area of the United 
States lying to the east of the Mississippi River. If literal 
effect is eventually given to the Havana Treaty, Station 
CMHI will cease to be a source of objectionable interference 
to Station KOA. However, as long as this or similar inter¬ 
ference to KOA persists, it is the opinion of the expert wit¬ 
ness of the Commission that it would be good engineering 
practice to permit such operation as that proposed herein 
by Station WHDH. (T. 218-219.) [R. 389-390] 

14. Station CMCM now operates on the frequency 850 
kc, with 200 watts power, at Havana, Cuba. The frequency 
850 kc is the frequency to which, according to the Commis¬ 
sion’s announcement, Station KOA will be assigned after 
the effective date of the Havana Treaty. Should Stations 
CMCM and KOA operate simultaneously on the frequency 
850 kc, with their present power, KOA would receive ob- 
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jectionable interference in all parts of the United States 
where the proposed operation of Station WHDH could pos¬ 
sibly be considered a source of objectionable interference 
to the signal of Station KOA. Should the above-meniioned 
interference between Stations KOA and CMCM eventuate, 
it is the opinion of the expert witness of the Commission, 
that it would be good engineering practice to permi; such 
operation as is proposed herein by Station WHDH. (Ex. 
No. 28; T. 120-121, 129-131, 219-221). [R. 455; R. 291-292, 
300-302, 390-392] 

15. Station WHAS is a Class I station located at Louis¬ 
ville, Ky., and operates on the frequency 820 kcj (just 

489 10 kc removed from the frequency 830 kc assigned to 

KOA) with power of 50 kw, unlimited time. Tljie fre¬ 
quency 820 kc is reserved by the Rules and Regulations of 
the Commission for the exclusive nighttime use of Sjtation 
WHAS. Station CBL is a Class I station located at Tor¬ 
onto, Canada, and operates on the frequency 840 kd (just 
10 kc removed from the frequency 830 kc assigned to KOA) 
with power of 50 kw, unlimited time. Since each of these 
adjacent-channel stations, with respect to KOA, maintain 
the same relative frequency position under the allocations 
provided in the Havana Treaty, interference conditions now 
caused by them to KOA wil not be mitigated by the effectua¬ 
tion of the Havana Treaty. (T. 70, 71, 77.) [R. 239, 240, 

246] 

16. In determining the interference that exists between 
stations operating on adjacent channels, one of the: most 
important factors is the selectivity of receivers, i.e., th|e abil- 
itv of receivers to tune out an undesired signal on kn ad- 

- ° i 

jacent channel and to receive the desired signal without 
objectionable interference from the undesired station^. (T. 
172-173.) [R. 343-344] The selectivity of modern receivers 
cannot be further improved without losses in fidelity, i.e., 
without losses in the ability of the receivers to reproduce 
the sound-frequencies. It is a matter of common (knowl¬ 
edge that receivers employing push-button tuning ha\fe been 
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widely introduced to the market since the year 1936. Push¬ 
button tuning does not permit of the accurate and precise 
tuning necessary to obtain the maximum selectivity from 
receiving sets. (T. 88.) [R. 257] During the year 1936 

the Commission conducted extensive tests on the selectivity 
of the receivers then in use and determined that 85 to 90 
per cent of such receivers could tune out an undesired 
490 sky-wave signal from an adjacent channel 10 kc re¬ 
moved that had a strength, for 10 per cent of the time, 
up to five times the strength maintained by the desired 
ground-wave signal for 100 per cent of the time. While 50 
per cent of the receivers were found to have the ability, 
when accurately and precisely tuned manually, to tune out 
such an undesired signal having a strength up to 10 times 
that of such a desired signal, the Commission based its pub¬ 
lished Standards for determining objectionable interfer¬ 
ences upon the performance of 85 to 90 per cent of the re¬ 
ceivers then in use. To determine the objectionable inter¬ 
ference that will result to a desired ground wave, present 
100 per cent of the time, from an undesired sky-wave 10 kc 
removed and present only 10 per cent of the time, the Com¬ 
mission in its Standards prescribes the use of the ratio of 
1 to 5. (T. 172-174,217.) [R. 343-345, 3S8] The Standards 
of the Commission do not prescribe the ratio to be employed 
in determining interference to a desired shy-wave from an 
undesired sky-wave on an adjacent channel. This does not 
mean that interference does not exist, but that even though 
it does exist, the Commission’s Rules, Regulations and 
Standards do not purpose to eliminate it. The listener is 
subjected to the interference, nevertheless. (T. 82.) [R. 

251] 

17. The expert witness of the applicant, in determining 
the objectionable interference caused to Station KOA by 
Stations CBL and WHAS, employed the ratio of 1 to 5, i.e., 
it was determined that objectionable interference is caused 
to KOA wherever the sky-wave signal of KOA does not 
have a strength, for 50 per cent of the time, that is 1/5 of 
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the strength maintained by CBL and WHAS for 10 pet* cent 
of the time. The Commission in its Standards used this 1 
to 5 ratio to determine the ability of a groundpwave 

491 signal, that is steady and present as a source of ser¬ 
vice for 100 per cent of the time, to overcome un¬ 
desired sky-wave signal, unsteady and intermittent in na¬ 
ture, that is present as a source of interference during only 
10 per cent of the time that the desired signal is present as 
a source of service. The applicant in this case usedl this 
1 to 5 ratio to determine the ability of a desired skyfwave 
signal, that is unsteady and present as a source of service 
only 50 per cent of the time, to overcome an undesired sky- 
wave signal that is present as a source of interference dur¬ 
ing 10 per cent of the entire time or 20 per cent of the time 
that the desired signal is present as a source of sejrvice. 
(Tr. 89; Ex. No. 24.) [R. 258; R. 450] 

18. On the basis of this ratio of 1 to 5 of KOA’s 50 per 
cent sky-wave signal value versus WHAS’s 10 per cent sky- 
wave signal value, Station WHAS causes objectionable in¬ 
terference to signals of Station KOA in all parts cff the 
United States east of a line commencing on the north ht the 
northwestern tip of Michigan and running in a direction 
slightly west of south to the approximate center of Mis¬ 
souri, thence in a southerly direction through the eastern 
portion of Arkansas and Louisiana to the Gulf of Mexico. 
This objectionable interference exists in all of the New 
England and the Middle Atlantic States, as well as in Mary¬ 
land, District of Columbia, West Virginia, Virginia, Korth 
Carolina, South Carolina, Georgia, Alabama, Floridaj Mis¬ 
sissippi, Tennessee, Kentucky, Ohio, Indiana, Michigan, Il¬ 
linois, the eastern half of Wisconsin, and the easterri por¬ 
tions of Iowa, Missouri, Arkansas, and Louisiana, j (Ex. 
No. 24; T. 70-71.) [R. 450; R. 239-240] Inasmuch Sta¬ 
tions WHAS and KOA maintain this same frequency juxta¬ 
position, under the Havana Treaty changes published 

492 by the Commission, this objectionable interference 
will not be eliminated by the effectuation of the terms 


of that Treaty. (T. 77.) [R. 246] Increases in the signal 
strengths of KOA and WHAS, through increased power or 
technical advances, would not change this interference sit¬ 
uation. (T. 93.) [R. 262] This objectionable interference 
to the signal of Station KOA by the signals from Station 
WHAS now exists in all parts of the United States where 
the proposed operation of Station WHDH could possibly 
be considered a source of interference to the signal of Sta¬ 
tion KOA. (Ex. No. 24; F. C. C. Ex. 1.) [R. 450; 465] 

19. On the basis of this same ratio of 1 to 5 of KOA’s 50 
per cent sky-wave signal-value versus CBL’s 10 per cent 
sky-wave signal-value, Station CBL causes objectionable 
interference to the signals of Station KOA in all parts of 
the United States east of a line commencing at the north¬ 
eastern tip of Minnesota and running in a direction slightly 
east of south through the center of Wisconsin, the eastern 
one-third of Illinois, the southwest corner of Kentucky, the 
western one-fourth of Tennessee, the center of Alabama, the 
northwestern part of upper Florida to the Gulf of Mexico. 
This objectionable interference exists in all of the New Eng¬ 
land and the Middle Atlantic States as well as in Mary¬ 
land, District of Columbia, Virginia, West Virginia, Ohio, 
Indiana, North Carolina, South Carolina, Georgia, the east¬ 
ern one-half of Wisconsin, the eastern one-third of Illinois, 
the eastern three-fourths of Kentucky and Tennessee, the 
eastern one-half of Alabama, and all but the northwestern 
tip of Florida. (Ex. No. 24; T. 71.) [R. 450; R. 240] In¬ 
asmuch as Stations CBL and KOA maintain this same fre¬ 
quency juxtaposition, under the Havana Treaty assign¬ 
ments, this objectionable interference will not be 
493 eliminated by the effectuation of the terms of that 
Treaty. (T. 77.) [R. 246] Increases in the signal 

strengths of KOA and CBL, would not change this interfer¬ 
ence situation. (T. 93.) [R. 262] With the exception the 

western one-fourth of Kentucky and Tennessee, the western 
one-half of Alabama, and the state of Mississippi, this ob¬ 
jectionable interference to the signal of Station KOA by the 
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signals from Station CBL now exists in all parts yf the 
United States where the proposed operation of Station 
WHDH could possibly be considered a source of interfer¬ 
ence to the signal of Station KOA. As stated in paragraph 
17, above, in the aforesaid portions of Kentucky, Tennes¬ 
see, Alabama and Mississippi where CBL is not a source of 
objectionable interference, Station WHAS now does cause 
objectionable interference to the signal of Station KjOA. 

20. Station XERA operates at Villa Acuna, Mexico), with 
power of 180 kw on the frequency 840 kc, which frequency 
is just 10 kc removed from the frequency of Station KOA. 
On the basis of the ratio of 1 to 5 of KOA’s 50 per ceijt-sky- 
wave signal-value versus XERA’s 10 per cent-sky-waye sig¬ 
nal-value, Station XERA causes objectionable interference 
south of a line commencing on the west at the southwestern 
corner of Arizona and running in a direction somewhat 
north of east to the approximate center of the State of Ten¬ 
nessee. This objectionable interference exists throughout 
the States of Georgia, Florida, Alabama, Mississippi, 
Louisiana, in all but the panhandle of Texas, and in the 
southwestern one-fourth of New Mexico, the southerp one- 
third of Oklahoma and Tennessee, and the southern two- 
thirds of Arkansas. This interference might be eliminated 
by the effectuation of the Havana Treaty. (Ex. No. 24; T. 
69.) [R. 450; R. 238] 

494 21. From the foregoing paragraphs 10 to jiO, in¬ 

clusive, it is clear that the present sky-wave Signals 
of Station KOA do not have the ability to overcome objec¬ 
tionable interference from existing stations and that) while 
with the effectuation of the Havana Treaty, there might be 
a reduction in the number of stations that now caqse ob¬ 
jectionable interference to Station KOA, very substantial 
objectionable interference will still exist from at lealst two 
stations in the areas of the United States within whi ch the 
proposed operation of Station WHDH could possibly be 
considered as a source of interference. Furthermore, the 
useability of the sky-wave service of Station KOA is de- 
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pendent upon something more than its freedom from objec¬ 
tionable interference from existing radio stations. To be 
useable by a listener, the KOA signals must also be capable 
of overcoming local noise-levels, i. e., the electrical dis¬ 
turbances caused by man-made electrical apparatus and 
natural electrical phenomena. (T. 175.) [R. 346] 

22. It is the opinion of the applicant’s expert witness 

that listeners residing in the areas in which the sky-wave 
signals of Station KOA do not reach a value of at least 
500 uv/m for 50 per cent of the time, do not receive a use- 
able signal from Station KOA, because of the inability of 
the KOA signal to overcome local noise-levels, as well as its 
inability to overcome objectionable interference from exist¬ 
ing stations. (Ex. No. 24, 25; T. 81-85.) [R. 450, ; R. 

250-254] At no place within the area in which WHDH could 
possibly be considered a source of interference to Station 
KOA does Station KOA render a signal in excess of 330 
uv/m for 50 per cent of the time. (F. C. C. Ex. 1; T. 194.) 
[R. 465; R. 365] In the areas along the Atlantic Coast the 

KOA signal has a value of much less than 100 uv/m 
495 for 50 per cent of the time. (T. 80.) [R. 249] In 

all of these areas the KOA signal may reach a zero 
value for a very substantial portion of the time. (T. 83.) 
[R. 252] 

23. It is the opinion of the expert witness of the Commis¬ 

sion that, under average conditions of rural noise-level, a 
sky-wave signal having a strength of less than 200 uv/m 
for 50 per cent of the time is not capable of overcoming 
rural noise-levels. (T. 182-185.) [R. 353-356] Station 

KOA does not furnish sky-wave signals having this value 
in any part of the New England or the Middle Atlantic 
States, nor in Ohio, West Virginia, Maryland, District of 
Columbia, Virginia, North Carolina, South Carolina, Geor¬ 
gia, and Florida, nor in four-fifths of Alabama, the south¬ 
eastern parts of Louisiana and Mississippi, and the east¬ 
ern one-half of Michigan. In the area in which it might pos¬ 
sibly be considered that the proposed operation of Station 
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WHDH would cause interference, only the northeastern 
corner of Alabama, the western one-fifth of Tennessee and 
Kentucky, the central portions of Mississippi and Louisi¬ 
ana, the very northeastern tips of Minnesota and Wiscon¬ 
sin, and the western one-half of Michigan receives al signal 
of 200 uv/m for 50 per cent of the time. (F. C. C. fex. No. 
1.) However, in each of these latter areas, even if it is con¬ 
ceded that the signals of KOA can overcome rural noise- 
levels, it definitely cannot overcome the objectionably inter¬ 
ference now caused by Stations XERC, XERA, CMHI, 
WHAS, and CBL. (Ex. No. 24; T. 68-76, 120-121, 129-131, 
218-221.) [R. 450; R. 237-245, 291-292, 300-302, 389^392] 

4. The disability of KOA’s signal in overcoming rural 
noise-levels in eastern United States might be partially 
cured by an increase in the power of KOA to 500 kw, or 
more, or by technical advances in the operatioyi of the 
496 Station. However, the objectionable interference 
caused by Stations WHAS and CBL would remain 
the same if the entirely reasonable assumption is indulged 
that these latter two stations will make similar improve¬ 
ments in their signal strength. Furthermore, the co-channel 
interference from Stations XERC and CMHI could not pos¬ 
sibly be overcome in such a manner. (T. 85-86.) []R. 254- 

256] Even though Station KOA should increase its power 
to 500 kw, it could not possibly render a signal to Ijhe east 
coast of the United States having a value of 500 u^/m for 
50 per cent of the time. (T. 111.) [R. 282] Thijs latter 

value of signal is necessary, in the opinion of the applicant’s 
expert witness, to render a useable secondary service to 
rural areas. (T. 81-85.) [R. 250-254] 

25. Should an increase in power later be authorized to 
Station KOA, which increase would require an amendment* 
to the Commission’s Rules and Regulations, it couljl be ac¬ 
complished without increasing the interference-liijiitation 
(2.5 mv/m groundwave) to the proposed operation; of Sta¬ 
tion WHDH. This could be done by the employment of a 



directional antenna at Station KOA that would restrict the 
radiation to 50 kw power over a narrow angle in the direc¬ 
tion of Boston. The signal intensity of KOA would thereby 
be increased in all directions from Denver, except towards 
Boston. In such a manner Station KOA could extend its 
500 uv/m-50 per cent-sky-vrave contour to include all of the 
States of Washington, Oregon, California, and Texas. The 
value of the intensity of KOA’s sky-wave signal would be 
improved for rural listeners in these states as well as in 
Idaho, Montana, Nevada, Arizona, and New Mexico. Even 
without the proposed operation of WHDH, the signal of 
KOA could not be appreciably improved for the re- 
497 ception of rural listeners residing in eastern United 
States because of the objectionable interference from 
other existing stations. The states of Washington, Oregon, 
Idaho, and Montana receive less secondary service, both 
from the standpoint of intensity and number of signals 
available, than any other section of the United States. Be¬ 
cause of the relative concentration of cleared-channel fa¬ 
cilities in the eastern one-half of the United States, rural 
listeners in eastern United States have available to them a 
far greater number of secondary services than the rural 
listeners in the western states, particularly the states of the 
Pacific Northwest. (T. 90-95; Ex. No. 24.) [R. 259-264; 

R. 450] 

26. Thus far, in analyzing the service rendered by Sta¬ 
tion KOA to the eastern part of the United States, these 
findings have been devoted to an analysis of KOA service 
purely from the standpoint of electrical availability. The 
usefulness of the signal of any station to a listener depends 
upon more than its mere electrical availability, inasmuch as 
a signal electrically available may transmit programs for 
which the listener has no need, interest, or convenience. In 
this connection, Station KOA is licensed to the National 
Broadcasting Co. and is a major outlet for the Red Network 
of the National Broadcasting Co. (T. 98; Ex. No. 26, 29.) 
[R. 267; R. 452, 457] In addition to numerous primary- 



service facilities, eleven secondary-service facilities, each 
of which furnishes sky-wave signals to the eastern half of 
the United States having a value equal to or greater than 
the value of the sky-wave signals of KOA in the sarrje area, 
are affiliated wfith the Red Network of the National [Broad¬ 
casting Co. Four of these Stations are Class I-B stations 
and receive protection from interference out tjo their 
498 respective 500 uv/m-50 per cent-sky-wave contours. 

Seven are of the same classification as Station KOA 
(ie. Class I-A) and have exclusive use of their respective 
frequencies during their nighttime operation. All hut one 
of these eleven secondary-service facilities operate with a 
power of 50 kw. If there is a public necessity, convenience, 
or interest in improving Red Network signals in the eastern 
half of the United States, an improvement of the signal 
strength of any one or all of these eleven facilitiesj would 
accomplish a greater improvement in service to rural lis¬ 
teners in this area than improvement in the signal strength 
of Station KOA. (T. 111-115.) [R. 282-286] 

27. Inasmuch as rural listeners are substantially depen¬ 

dent upon sky-wave signals for service, which signals vary 
considerably in strength during any given period, tjwo sig¬ 
nals for each program or type of program are desirable to 
furnish continuous service. (T. 116.) [R. 287] A\{ith the 

exception of Florida, every rural listener residing! in the 
eastern one-half of the United States is able to receive at 
least tw T o and as many as six sky-wave signals, each! with a 
value of 500 uv/m for 50 per cent or more of the time, from 
the Red Network Stations of the National Broadcasting Co. 
Station KOA could not furnish a 500 uv/m for 50 per cent 
of the time to the State of Florida even if it increased its 
power to 500 kw T and, further, could not render interference- 
free service to Florida because of the objectionable inter¬ 
ference caused by existing stations. (Ex. No. 26; T. 115- 
119.) [R. 452; R. 286-290] 

28. In that area in which, w T ere it not for objectionable 
interference from existing stations, Station KOA woifild ren- 
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der a signal which the Commission’s expert witness regards 
as useable by rural listeners (northeastern corner of 

499 Alabama, the western one-fifth of Tennessee and 
Kentucky, the central portions of Mississippi and 

Louisiana, the very northeastern tips of Minnesota and Wis¬ 
consin, and the western one-half of Michigan—See para¬ 
graph 23, above) there are at least six and as many as eight 
sky-wave signals available from the secondary-service fa¬ 
cilities of the Red Network, of the National Broadcasting 
Co., each of which has a value equal to or greater than the 
value of the KOA sky-wave signal in the same areas. These 
stations are WHO, WMAQ, WFAA-WBAP, WOAI, WSB, 
WTAM, WEAF, and WGY. (Ex. Nos. 24, 25, 26; T. 68- 
76, 114, 120-121, 129-131, 218-221.) [R. 450, 451, 452; R. 

237-245, 285, 291-292, 300-302, 3S9-392] 

29. During the week of October 22 to 28, 1939, inclusive, 
73.2 per cent of KOA’s programs were duplicated by as 
manv as sixteen secondarv-service facilities located at 
points east of a north-and-south line through Denver. Many 
of these stations are located east of the Mississippi River 
and furnish a much higher-grade electrical service to east¬ 
ern United States than does KOA. The KOA programs 
that were not broadcast by any of these other secondary 
service facilities were news programs, programs of Denver 
University, musical programs, recorded music and pro¬ 
grams of local interest to Denver. (Ex. No. 29; T. 157-161.) 
[R. 457; R. 328-332] It is a matter of common knowledge 
that almost every radiobroadcast station in the United 
States, including those located east of the Mississippi River, 
conduct frequent news-broadcasts daily and undoubtedly 
many of them subscribe to the same national and interna¬ 
tional news-services as does Station KOA. Collectively, 
they undoubtedly make use of all the news sources that are 
available to KOA, except the sources from which KOA re¬ 
ceives news local to Denver. It is also a matter of 

500 common knowledge that many of the stations located 
east of the Mississippi River make their facilities 


f 
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regularly available for the broadcasts of institutions of 
higher learning. It is likewise of common knowledge that 
the two largest talent-centers in the United States ^ire lo¬ 
cated east of the Mississippi River and that the musical pro¬ 
ductions of this talent finds almost continuous expression 
over radio stations located in the eastern half of the jUnited 
States. 

501 Proposed Conclusions. 

1. The operation of Station WHDH, as proposed in the 
instant application, would not cause objectionable interfer¬ 
ence to the interference-free service now satisfactorily re¬ 
ceived by radio listeners in the United States from Stations 
KOA, WRUF, WEEU, and WABC; nor would thes4 latter 
four stations cause objectionable interference to the inter¬ 
ference-free service that radio listeners, under the Commis¬ 
sion’s Standards of Good Engineering Practice, should re¬ 
ceive from the proposed operation of Station WHDU. 

2. The frequency 830 kc, involved in this application, is 
one of the twenty-six cleared-channel frequencies, which, 
under the Rules and Regulations of the Commission, are 
reserved for the exclusive nighttime use of the Clas^ I sta¬ 
tions assigned thereto, only one of which stations jire as¬ 
signed to each of the twenty-six frequencies. Class II sta¬ 
tions are permitted to operate on these frequencies only 
during the time before sunset at the location of the Class I 
stations. The difference between the daytime and nighttime 
use of these frequencies is occasioned by the fact that dur¬ 
ing the nighttime both sky-wave and ground-wave Signals 
exist as a serviceable medium of transmission, whereas, dur¬ 
ing the daytime only the ground-wave signal is present as 
a serviceable medium of transmission. A ground-wave sig¬ 
nal exists, as a source of service or interference, in areas 
relatively close to the location of the transmitter. {A sky- 
wave signal on the other hand exists, as a source of Service 
or interference, in areas relatively far-distant from the lo¬ 
cation of the transmitter. The failure to assign Cjlass II 



stations to these twenty-six cleared-channel frequencies for 
operation after sunset at the Class I stations can only 

502 be for the purpose of according interference protec¬ 
tion to the sky-wave signals of the Class I stations. 

3. Class I stations are designed to serve large urban cen¬ 
ters and extended rural areas. The failure to allow dupli¬ 
cate nighttime operation on any of these frequencies, how¬ 
ever, cannot be for the purpose of affording service to urban 
centers, inasmuch as a sky-wave signal never has sufficient 
strength to satisfactorily serve urban centers of population. 
Non-duplication at night, therefore, can be purposed only 
to afford service to listeners, residing in rural areas. The 
only listeners who could, by any stretch of the imagination, 
be harmed by the nighttime duplication on 830 kc, herein 
sought, are rural listeners. 

4. Station KOA is the Class I station assigned to the fre¬ 
quency 830 kc and operates w T ith 50 kw power at Denver, 
Colorado. It is licensed to the National Broadcasting Co. 
and is a major outlet of that Company’s Red Network. 

5. The useability of a signal to a listener depends upon 
its electrical availability, i.e., upon the ability of that signal 
to overcome interfering signals from other radio stations 
and to overcome the disturbances caused by man-made elec¬ 
trical apparatus and natural electrical phenomena. The 
usefulness of a signal to a listener depends, in addition to 
its electrical availability, upon the need, convenience, or in¬ 
terest of the listener in the programs carried by that par¬ 
ticular signal. The facts adduced at the hearing on the in¬ 
stant application conclusively prove that, in the area where 
the proposed operation of Station WHDH could possibly be 
considered as a source of interference to Station KOA, 

the signal from KOA is not now electrically avail- 

503 able, nor do the listeners residing in this area have 
cmy need, interest, or convenience for the programs 

of Station KOA. KOA is useless to them. 



6. The signals of Station KOA are not electrically avail¬ 
able to listeners residing in that part of the United States 
where the proposed operation of Station WHDH could pos¬ 
sibly be considered a source of interference, for the reason 
that the objectionable interference caused by Stations 
XERC, CMHI, XERA, CBL, and WHAS now impose a 
greater limitation upon the interference-free service of Sta¬ 
tion KOA than would the proposed operation of Station 
WHDH. The objectionable interference caused by Stations 
XERC, CMHI, and XERA might be eliminated bjf the ef¬ 
fectuation of the pending Havana Treaty, but, according to 
the Commission's Engineer, as long as the present] or sim¬ 
ilar objectionable interference persists it wrould be ^ood en¬ 
gineering practice to permit such operation as is proposed 
by Station WHDH. The changes in frequency-assignment, 
that will be made by Station KOA with the effectuation of 
the Havana Treaty, may give rise to objectionable interfer¬ 
ence from Station CMCM to such an extent that, according 
to the Commission's engineer, it would be good engineering 
practice to permit such operation as is herein proposed by 
Station WHDH. The objectionable interference now 
caused by Stations WHAS and CBL will not be eliininated 
by the effectuation of the Havana Treaty; which objection¬ 
able interference, in and of itself, now imposes a greater 
limitation upon the interference-free service area of Station 
KOA than would the proposed operation of Station jVHDH. 
No listeners in the United States who, either before or 

after the effectuation of the Havana Treats, satis- 
504 factorily receive interference-free service from Sta¬ 
tion KOA, would be deprived of that service by the 
proposed operation of Station WHDH. 

7. The signals of Station KOA are not electrically avail¬ 
able to listeners residing in that part of the Unite4 States 
where the proposed operation of Station WHDH coiild pos¬ 
sibly be considered as a source of interference, for ihe fur¬ 
ther reason that they do not have the ability in this area to 
overcome the electrical disturbances caused by m^n-made 
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electrical apparatus and natural electrical phenomena. If 
we indulge the assumption that the Commission may some¬ 
day amend its present rules to allow Class I stations greater 
power than 50 kw and further assume that KOA will take 
advantage of the permitted increase in power, this inability 
to overcome local noise-levels might be eliminated in certain 
western parts of the area in question. However, if we in¬ 
dulge in such assumptions fairly, we must also assume that 
Stations CBL and WHAS, both Class I stations, will also 
increase their power, in which case, the present inability of 
Station KOA to overcome the objectionable interference of 
Stations CBL and WHAS would remain. No reasonable 
assumption of forseeable future conditions can possibly 
support a prediction that KOA’s signal might someday be 
electrically available to the listeners in the area in question. 

8. In addition to its lack of electrical availability to lis¬ 
teners residing in eastern United States, the listeners in 
that area have no need, interest, or convenience in the re¬ 
ception of the programs carried by the signals of Station 
KOA. With the exception of listeners residing in Florida, 
to whom the signals of KOA could not become avail- 
505 able under any forseeable circumstance, every rural 
listener residing in eastern United States receives the 
programs of the Red Network of the National Broadcasting 
Company from at least two and as many as six Class I 
stations, each of which furnishes a better signal to these 
listeners than does KOA. Station KOA is licensed to the 
National Broadcasting Company and is a major outlet of 
that Company’s Red Network. During an entire week in 
October of 1939, 73 per cent of KOA’s programs were du¬ 
plicated by as many as sixteen Class I stations that serve 
all or parts of the area in question with a signal equal to or 
better than that of Station KOA. The remaining 27 per 
cent of KOA’s programs were devoted to news, music and 
to programs of a University local to Denver. These are 
common types of programs, having no unique value and are 
substantially duplicated as to type by every station licensed 
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to operate in eastern United States. There cannot possibly 
be any doubt that the talent available for the musical, n£ws, 
and educational programs of many eastern stations com¬ 
pares favorably, qualitatively and quantitatively, with the 
talent available for the musical, news, and educational ^pro¬ 
grams of Station KOA. From the foregoing it is manifest 
that the signals of KOA are useless to listeners residing in 
the area in which the proposed operation of Station WHDH 
could possibly be considered' as a source of interference, be¬ 
cause the KOA signals are not electrically available an^ the 
listeners residing therein have no need, interest, or conveni¬ 
ence for receiving the programs of Station KOA. 

• l 

9. Should it be assumed that stations XERC, CMHD and 
XERA will cause no objectionable interference to Station 
KOA after the reallocations under the Havana Tfeaty 

and should we blindly ignore the objectionable ifiter- 
506 ference that will persist, even after the Treaty, from 

Stations CBL and WHAS, there still remains certain 
unconquerable and insuperable facts. The KOA signaf, ac¬ 
cording to the Commission’s own engineer, cannot overcome 
rural noise-levels in any part of the theoretical WHDh in¬ 
terference-area, except in certain relatively small sections 
just east of the Mississippi River where there are at jeast 
six and as many as eight better sky-wave signals available 
from other secondary-service facilities of the Network ! with 
which KOA is affiliated. The applicants engineer testified 
that the KOA signal is impotent even in these small (jreas. 
Furthermore, in all of the United States east of the Missis¬ 
sippi River there is not a single listener ivho has any real 
need, convenience, or interest in the program servic d car¬ 
ried by the signal of KOA. Appendix A, hereof, forcefully 
and graphically demonstrates this condition and the futility 
of any hope of future' service from Station KOA to the area 
in question, even though we ignore facts which are them¬ 
selves decisive and controlling. j 

10. The Commission has uniformly held that the neqd, in¬ 
terest, or convenience of listeners is the principal criterion 
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in determining the public interest, convenience, and neces¬ 
sity in any broadcast matter pending before the Commis¬ 
sion. It is clear from the evidence adduced at the hearing 
on the instant application that no listeners could possibly 
benefit by the Commission's denial of the WHDH applica¬ 
tion, whereas, over two million listeners would benefit by the 
granting thereof. That the public interest, convenience, and 
necessity would be served by granting the instant applica¬ 
tion is clear ayid beyond all possible doubt. 

507 11. No future circumstances can reasonably be for- 

seen that might alter the public interest, convenience, 
and necessity in granting the application here in issue. 
However, even though by overtaxing the imagination one 
might conjure up future conditions that would render the 
KOA signal useful in eastern United States, the Commission 
is under no necessity of indulging in such dream-stuff. Li¬ 
censes are only granted for terms of one year. The same 
public interest, convenience, and necessity that is the touch¬ 
stone to the Commission’s decision on an application for an 
original license or permit governs also the Commission’s 
decision on applications for renewal of such licenses. 
Should any future conditions arise that would render it 
against the public interest for WHDH to continue its pro¬ 
posed operation, the Commission has the full power and the 
definite duty to deny the application of WHDH for renewal 
of license. Certainly, the problems of today and the imme¬ 
diate future are perplexing enough to occupy our whole 
attention, without unnecessarily attempting to deal with 
future conditions that are impossible to forsee and that 
would require the Commission, not to act as experts, but 
as clairvoyants. 

12. Succinctly stated, any argument in favor of denying 
the WHDH application must argue for protecting “the 
little service that isn’t there.” That never will be there. 

13. The Commission has promulgated Rules and Regula¬ 
tions which, if applied mechanically, do not permit the op- 
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eration proposed herein by Station WHDH. The applicant 
makes no argument that these Rules, in their general ap¬ 
plication, do or do not serve the public interest, con- 
508 venience, or necessity. The Commission ver^, prop¬ 
erly, in its Bill of Particulars raised the question as 
to whether or not the Rules “properly interpreted a^id ap¬ 
plied preclude the granting of the application.” 

14. The Rules of the Commission are merely implements 
or tools to be used to aid the Commission in accomplishing 
service to the public interest, convenience and necessity in 
deciding on the particular applications and matters coming 
before it. Surely, it would be highly improper for these 
tools to be used in injuring service to the public interest, 
convenience and necessity. To indulge in such improper use 
would render the rule unreasonable and a decision b^sed on 
such improper use would be arbitrary and capricious. The 
oft-repeated statement of the Commission that its Rules 
must have flexibility in their application together with the 
multitude of instances where the Commission has refused to 
allow’ mere mechanical application of its Rules, is eloquent 
in its affirmance of the principle just enunciated. Th^ Com¬ 
mission has not permitted its Rules to he employed as ob¬ 
stacles to obscure and defeat the public welfare, the justice, 
and the legal merits of the matters coming before it.\ 

15. It is manifest that the proper interpretation and ap¬ 
plication of the Commission’s Rules is to apply and inter¬ 
pret them in each case in a manner that will accomplish the 
most service to the public interest, convenience, an^ neces¬ 
sity and to, in each case, avoid an application and inter¬ 
pretation of the rules that will redound to the detriment of 
the public interest, convenience, and necessity. 

16. It is submitted that, based on the premises afore¬ 
said, the public interest, convenience and necessity 

509 will be served by the granting of the instant <ipplica- 
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tion of the Matheson Radio Co., Inc., licensee of Radio¬ 
station WHDH. 

Respectfully submitted, 

Matheson Radio Co., Inc., 

By: W. Theodore Pierson 
W. Theodore Pierson, 

Andrew G. Haley, 

Its Attorneys . 

Address: 

Earle Bldg., 

Washington, D. C. 

Exhibit A—See Page 50a 

553 Opposition of Matheson Radio Co ., Inc. to 
Petition to Intervene of National Broadcast¬ 
ing Company 

Comes now Matheson Radio Co., Inc., through its at¬ 
torneys, and opposes the petition of National Broadcast¬ 
ing Company (licensee of Station KOA, Denver, Colorado) 
to intervene in the above entitled cause. 

In support whereof Matheson Radio Co., Inc. (Station 
WHDH) shows as follows: 

(1) The petition, in spite of all of its camouflaging argu¬ 
ments on the merits and the law of the WHDH case, must 
stand or fall for what it is—a petition to intervene. The 
petitioner asserts the legal right or requests the privilege 
to be heard before a final decision is rendered on the appli¬ 
cation of WHDH. 

(2) The only classes of persons who are accorded the 
legal right to be heard under Title III of the Communica¬ 
tions Act of 1934, are the following: 

(a) Applicants whose applications are to be denied. 

(b) Licensees whose licenses are to be revoked or modi¬ 
fied. 

(c) Licensees for whom the issuance of a regulation will 
change the frequency, authorized power, or time of opera¬ 
tion of the stations licensed to them. 
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fcgg) NO LISTENER IN THS AREA COULD POSSIBLY BE 
4; HARKED BY THE PROPOSED OPERATION OF V7HDK, BECAUSE 
(1) ACCORDING TO THE CCKMI3SICN'S EXPERT WITNESS, 

4 . THE XCA SIGNAL IS UNABLE TC OVERCOME AVERAGE CON- 

p 

ll DITIONS OP RURAL NOISE-LEVEL; (2) OBJECTIONABLE IS- 
• TERFERENCE EXISTS FROM C.MiI,XKRC,XERA,CBL AND WKAS; 
(3) EVEN AFTER HAVANA TREATY AT LEaST THE WKAS AND 
CBL INTERFERENCE IS CERTAIN TC FEKSIST; AND (4) 

FROM TWO TO SIX SIGNALS, HAVING A STRENGTH GREATER 
THAN THAT OF KOA, ARE AVAILABLE TO LISTENERS OF 
THIS AREA FROM AT LEAST TWO AND AS MANY AS SIX 
SECONDARY-SERVICE STATIONS AFFILIATED WITH KQA’S 
NATIONAL NETWORK (NBC-RED). 

mm NO LISTENER IN THE AREA COULD POSSIBLY BE 
HARMED BY THE PROPOSED OPERATION 0? WHDH, BECAUSE 
(1) AT LEAST 5C/5 OF THE RECEIVERS CANNOT TUNE CUT 
OBJECTIONABLE INTERFERENCE CAUSED TO KOA BY CBL AND 
YGiAS; (2) ADDITIONAL OBJECTIONABLE INTERI'ERENCE EX¬ 
ISTS FROM XERC,XP:RA, AND OMNI; 13) EACH RURAL LIS¬ 
TENER RESIDING THEREIN RECEIVES SIGNALS, HAVING 
STRENGTHS GREATER THAN THAT OP KOA, FRCl.. AT LEAST j 
SIX AND AS .V.aNY AS EIGHT SECONDARY-SERVICE sThTIOKS 
AFFILIATED WITH KOA’o NATIONAL NETWORK (NBO-RFDj ; 

AND (4) THIS AREA LIE; COMPLETELY OUTSIDE THE AREA 
IN WHICH, ACCORDING TO APPLICANT'S EXPERT WITNESS, 

KOA NOW RENDERS U.J'ASLE SECONDARY lERVIO”.. 


wTTi'r'pj COULL POSSIBLY BE 

HARMED BY THE PROPOSED Of r.RATION OF WhDH BECAUSE 
TU.iT OPERATION COULD NOT POSSIBLY CAUSE OBJECTION- 
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Station KOA has no application pending before the Com¬ 
mission which, so far as this proceeding is concerned, is to 
be denied. So far as this proceeding is concerned, KOA’s 
license is under no threat of revocation or modification. 
So far as this proceeding is concerned, no rule or regula¬ 
tion is proposed or in prospect that will change tie fre¬ 
quency, the authorized power or the time of Jopera- 
554 tion of KOA. From the foregoing it is cle^r that 
KOA has no vestige of legal right to a hearing be¬ 
fore a decision on the application of Station WHDH. 

(3) To make out its intervention as a matter of privi¬ 
lege, available only at the discretion of the Commission, 
petitioner is bound by the requirements of Section 1. 102 of 
the Rules of Practice and Procedure which provides that 
the petitioner must set forth “the grounds of the proposed 
intervention, the position and interest of the petitioner 
in the proceeding, the facts on which the petitioned bases 
his claim that his intervention will be in the public inter¬ 
est * # # ” 

(a) The petitioner has no definable interest in thejse pro¬ 
ceedings. The allegation of the petitioner that the proposed 
operation of WHDH would “result in interference to Sta¬ 
tion KOA in areas where KOA signals are now mterfer- 
ence-free” is simply not a fact. The record in this cqse con¬ 
clusively shows that the proposed operation of WHDH 
will not cause interference in any area where K0A now 
renders interference-free service. The petitioner dbes not 
allege that this evidence is erroneous or that the petitioner 
possesses any evidence to the contrary. Perhaps tijie peti¬ 
tioner was dreaming of what it might serve if anid when 
the North American Regional Broadcasting Agreement 
ever becomes effective in whole or in part. This is such a 
conjectural future prospect that it is wholly fictitiojus as a 
present interest. 

(b) Assuming, arguendo , that KOA has an interest, it 
has failed completely in its petition to allege one fact to 
demonstrate that its participation will serve the public in- 




terest. It would like to file motions, cross-examine wit¬ 
nesses, present evidence, file findings, file exceptions and 
request oral argument. Lawyers generally like to 
555 do these things. But what about the public inter¬ 
est? How will all of these legalistic exercises benefit 
the public interest? The petition is completely silent on 
this fundamental requirement for intervention. 

(4) The petition, instead of establishing grounds that 
would furnish the basis for the privilege of intervention, 
takes advantage of the petition to express its views on the 
merits and the law involved in the WHDH case. As a 
stranger to the proceedings, and as one w’ho has no right 
or privilege to be anything else, these views of KOA might 
be appropriate for a law review or trade journal article 
but are wholly irrelevant and impertinent to the instant 
question of intervention. It appears clear that the peti¬ 
tioner has misconstrued the time and place for expressing 
its views. 

(5) Prior to the hearing on the instant application the 
petitioner filed a petition to intervene in the proceeding to 
which applicant offered no opposition. On September 29, 
1939 this petition was denied in the Motion Docket. The 
denial was unanimously affirmed by the Commission en 
banc on October 10, 1939. The instant petition presents no 
new facts in support of the right or privilege to intervene. 
It merely rehashes the same old facts and adds wholly 
gratuitous expressions of its views on totally irrelevant 
matters. Those facts were not sufficient at the beginning 
of the proceeding, A fortiori, they are not sufficient now; 
especially, when petitioner seeks to void the whole proceed¬ 
ing ab initio. The petitioner states in effect, that he will 
ask that the expense and time applicant and the Commis¬ 
sion has devoted to this cause become a complete loss, 
even though petitioner has failed in two attempts to estab¬ 
lish any basis of personal or public interest for his par¬ 
ticipation. 

(6) It is suggested that the questions here presented 
are fundamental and, in view of the past proceedings in 



the case, should be passed upon by the Commission en 
banc. 

556 WHEREFORE it is respectively submitted that 
the petition of the National Broadcasting Company 
to intervene should be denied. 

Respectfully, 

MATHESON RADIO COMPANY, INC. 
By ANDREW G. HALEY, 

Earle Building, 

Washington, D. C. 

By W. THEODORE PIERSON, 

Munsey Building, 

Washington, D. C. 

Its Attorneys. 

###*##**|** 

765 Order 

Upon consideration of the Petition for Stay filed April 
11, 1941 by National Broadcasting Company, Inc. (JKOA), 
Denver, Colorado, requesting the Commission to $tay its 
Order of April 7,1941 granting the application of M^theson 
Radio Company, Inc. (WHDH), Boston, Massachusetts, 
and the opposition filed April 14, 1941 by Mathesoiji Radio 
Company, Inc. (WHDH), to the Petition for Stav; 

It Appearing, That the sole basis for the relief requested 
in the Petition for Stay is an allegation of “great and ir¬ 
remediable damage” to the private rights of petitioner 
without any facts to support it and that, therefore, peti¬ 
tioner has failed to state a ground for Stay; and, 

It Appearing Further, Upon an independent examination 
of the facts and circumstances, that public interejst, con¬ 
venience and necessity will be served by the Comijnission, 
on its own motion, staying its action of April 7, 1941 pend¬ 
ing the filing and determination of a Petition for Rehear- 
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Now Therefore, It Is Ordered, This 22nd day of April, 
1941, that the Petition for Stay filed April 11, 1941 by Na¬ 
tional Broadcasting Company, Inc. (KOA) Be, And It Is 
Hereby, Denied. 

It Is Further Ordered on motion of the Commission that 
the Order of the Commission April 7, 1941 in the above- 
entitled matter Be, And It Is Hereby, Suspended, pending 
the filing by National Broadcasting Company, Inc. (KOA), 
within the time allowed by the Statute, of a Petition for 
Rehearing and the determination thereon by the Commis¬ 
sion or until further order of the Commission. 

FEDERAL COMMUNICATIONS 
COMMISSION 

T. J. SLOWIE, 

Secretary. 

Signed Bv Above Mailed by Apr 23 1941 Mail And 
Files 

• ***#**##* 

806 Opposition of Matheson Radio Company, Inc. (Sta¬ 
tion WHDH) to Petitions for Rehearing of Na¬ 
tional Broadcasting Company (Station KOA) and 
Earl C. Anthony et al. (The Clear Channel Group); 
and Opposition of Matheson Radio Company, Inc., 
to the Berks Broadcasting Company’s (Station 
WEEU) Petition for Reconsideration and Request 
for Modification of Order. 


Comes now Matheson Radio Company, Inc., licensee of 
Station WHDH, Boston, Massachusetts, the applicant in 
the above entitled proceedings, through its attorneys, and 
opposes: 

1. The petition of National Broadcasting Company, Inc., 
(Station KOA) for rehearing, 
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807 2. The petition of Earl C. Anthony et al. (The 
Clear Channel Group) for rehearing, and I 

3. The petition of Berks Broadcasting Company (Sta¬ 
tion WEEU) for reconsideration and request fcjr modifi¬ 
cation of order. 

All of the points made in each of the foregoing petitions 
have heretofore been presented to the Commission by said 
petitioners, and all of the points made have been fully and 
completely answered by Matheson Radio Company. The 
points made by the petitioners were completely argued by 
each of them before the Commission. Those arguments 
were completely answered before the Commissioln in the 
argument on behalf of Matheson Radio Company. The 
answers herein are not intended to be exhaustive] in view- 
of the fact that a most comprehensive record covering all 
of the points is already before the Commission. 

Opposition to the Petition of National Broadcasting Com¬ 
pany, Inc. (Station KOA) for Rehearing .1 

7. | 

National Broadcasting Company (hereinafter cajlled Na¬ 
tional) admittedly is not a party to this proceeding. Its 
petitions for intervention were rejected by the unanimous 
vote of the Commission. 

In its petition to intervene dated September 23, 1939*. 
National did not allege that it would receive any 

808 financial or pecuniary damage or injury. That peti¬ 
tion was denied by Commissioner Payne on October 

2,1939.** 


* On page 5 of its brief, National refers to a petition for rehearing filed 
by it on February 23, 1939. This statement is undoubtedly inadvertent, as 
the Commission’s records fail to disclose any petition for intervention filed 
on February 23, 1939. The statement undoubtedly refers to the petition to 
intervene of September 23, 1939. 

** In the National Broadcasting Company brief, the following statement is 
made: "This petition to intervene was denied by Commissioner Payne on 
October 2, 1940, and on October 10, 1940, a petition to review his action, filed 
under Section 1.256 was also denied by the Commission.” The dates stated 
arc undoubtedly in error, as the actions indicated were taken in 1939. 


i 
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Following the denial of the petition to intervene dated 
September 23, 1939, counsel for National filed a “petition 
for review under Section 1.256. , ’ Here again National 
failed to state or claim that it would be financially or eco- 

w 

nomically injured because of electrical interference or any 
other factor by the granting of the application of Matheson 
Radio Company. The petition was considered by the Com¬ 
mission on October 10,1940, and by a unanimous vote there¬ 
of, was denied. 

Again on December 16, 1940, National petitioned to inter¬ 
vene in this proceeding, and again National wholly and 
completely failed to state that it would be aggrieved or ad¬ 
versely affected because of financial or pecuniary consider¬ 
ations. 

Finally, National has filed the instant petition for re¬ 
hearing. There is absolutely no claim, and not even a left- 
handed inference, in this petition that National will suffer 
financial or economic injury by the granting of the appli¬ 
cation of Matheson Radio Company. 

The simple fact remains that during this long proceeding, 
National has not at any time claimed that it would be ad¬ 
versely affected or aggrieved within the meaning of the 
statute as interpreted by the Supreme Court of the United 
States and the United States Court of Appeals for the 
District of Columbia. 

So far as this case is concerned, National has no locus 
standi before the Commission or before the Courts. 
809 Section 405 of the Communications Act of 1934, 
providing for rehearing before the Commission, 
limits those who may petition for rehearing to “any party 
or any person aggrieved, or whose interests are adversely 
affected’* by a decision, order or requirement of the Com¬ 
mission. National has not even alleged any legal aggrieve- 
ment or adverse effect, and accordingly the instant petition 
should be dismissed with prejudice. 

The phrase “any person aggrieved or whose interests 
are adversely affected” appearing in Section 405 of the 
Act must have the same legal meaning as “any other per- 
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son aggrieved or whose interests are adversely ^ffected” 
appearing in Section 402b(2) of the Act. In inteirpreting 
the latter phrase, the Supreme Court stated, in \Federal 
Communications Commission v. Sanders Brothers, $09 U. S. 
470: “It [Congress] may have been of opinion that one 
likely to be financially injured by the issue of license 
would be the only person having a sufficient interest to 
bring to the attention of the appellate court errorb of law 
in the action of the Commission in granting the ljicense.” 
Thus, financial injury is the test, and a mere allegjation of 
interference is insufficient. Cf. Broicn Radio Service and 
Laboratory v. Federal Communications Commission (de¬ 
cided February 3, 1941, by United States Court of lAppeals 
for District of Columbia.) 

In the Sanders case the Supreme Court also poiijted out, 
“We hold, therefore, that the respondent had the Requisite 
standing to appeal, and to raise, in the Court below, any 
relevant question of law in respect of the order of tjie Com¬ 
mission.” Those words clearly show that as Rational 
would have no standing in the Court of Appeals under any 
section of the Act, it could not raise questions involving the 
proceeding in which it had no right to participate 
810 or to appeal from. In other words, if National had 
a proper standing it could raise any relevant ques¬ 
tion, but having no standing it can raise no question. 


77 . 

i 

If we assume, arguendo , that the petitioner has the right 
to petition for rehearing, it will be found that the several 
“errors” alleged by the petitioner are baseless apd with¬ 
out merit, and accordingly the petition should be denied. 
The discretion which the Commission can exercisb under 
Section 405 of the Act is necessarily sound discretibn, and 
we submit the allegations of the petitioner contain rjo basis 
for the favorable exercise of sound discretion. Accordingly, 
if the petition were granted, the Commission wbuld be 
abusing its discretion. 
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The petitioner’s allegations concerning interference are 
wholly fictional. It may be briefly pointed out that Sta¬ 
tion KOA does not render interference-free service to any 
rural listeners in the eastern part of the United States. 
It will never do so until the adjacent-channel interference 
caused by clear-channel stations WHAS, Louisville, Ken¬ 
tucky, and CBL, Toronto, Canada, are removed. Applicant 
knows of no proposal or prospect for the removal of these 
latter stations as an interference factor to KOA. Stations 
CBL and 'WHAS are each entitled to increase power to 
500 KW. insofar as the Havana Treaty is concerned. If 
we are to assume an increase in power by KOA at some 
time in the future, we must also assume increases in power 
by CBL and WHAS. In such an event the interference- 
free service area of KOA would not be enlarged to cover 
any more of the area of the eastern part of the United 
States than it now does. Incidentally, even though Na¬ 
tional has applied for 500 kilowatts on behalf of another 
of its stations it did not do so for KOA. The KOA 
811 interference-free service to this eastern area is now, 
and promises ever to be, a wholly fictional thing that 
exists only in the minds of those who, for one purpose or 
another, choose to ignore realities. Station WHDH knows 
of no competent engineer who honestly denies this. 

National’s specifications of error numbered 2, 3 and 4, 
relating to the unanimous actions of the Commission in 
denying its petition to intervene of September 23, 1939, its 
motion to dismiss WHDH’s application of September 29, 
1939, and its petition to intervene dated December 15,1940, 
are wholly without merit. National did not allege anv facts 
or legal bases for favorable action by the Commission. 
These matters heretofore have been argued in writing and 
orally ad nauseam. 

National’s No. 1 specification and No. 1 argument is that 
the Commission erred in failing to return the WHDH ap¬ 
plication under Section 1.72 of its rules, because WHDH 
was applying for full time on a frequency having as its 
dominant station, KOA. This is an utterly pious argument, 


designed by National to make the Commission trtead the 
straight and narrow path of rule observing. Yet, urjder ex¬ 
actly the same procedure that the WHDH application was 
set for hearing, this pious petitioner had its own application 
to increase the power of WJZ to 500,000 watts in violation 
of Commission’s rules, also retained by the Commission and 
set for hearing (Bl-P-1098). It was perfectly all rijght for 
this Jeremiah to request in violation of the rules fhe use 
of 500,000 watts power in the largest metropolitan district 
in the United States, and for the Commission to retain that 
application and set it for hearing, but it is not all ri^ht for 
the Commission, under exactly the same rules and Exactly 
the same procedure, to retain and consider the application 
of an independent station in Boston. 

812 Counsel for National must know that Rule l h 72 did 
not become effective until January 1, 1939. T^he ap¬ 
plication of WHDH, and the application of National just 
referred to (WJZ—Bl-P-1098) were filed under the provi¬ 
sions of Rule 104.1. In both cases the applications were 
returned to the respective applicants and under the existing 
procedure, the applications were refiled and made available 
for the Commission’s consideration. In the case of AyHDH 
the application was returned by the Commission oiji Sep¬ 
tember 21,1938, and on October 24, 1938, it was resubinitted 
and accepted for filing. (See Report No. 732, October 27, 
1938.) 

In specification 5, National contends that the Commis¬ 
sion is without power to amend its rules by removing the 
frequency 850 kilocycles from 3.25(a) to 3.25(b) of itsj regu¬ 
lations. Congress gave such power to the Commission, and 
Congress is the only body that can abrogate the power. 
The Commission has the power to amend its rules without 
holding any hearing whatsoever. It derives that power 
from the Act creating the Commission, and it has carried 
into its own rules a further expression of the poweif con¬ 
tained in the Act, namely Rule 1.21, which reads, f‘The 
rules and regulations of the Commission may be! sus¬ 
pended, revoked, modified, amended, or supplemented, in 
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whole or in part, at any time by the Commission”. The 
action of the Commission in this case, in amending its 
rules, is not subject to judicial review. 

Specification No. 6 touches upon the same point, but in 
that specification, National conceives of the Commission as 
being some sort of a marionette that jumps up with a black 
robe on and is then termed quasi-judicial, and having per¬ 
formed, then disappears to jump up with a toga on to 
813 act in a legislative capacity. National apparently is 
trying to build up a straw man on the basis of the 
Arizona Grocery Company v. Atchison, etc., Railway Com¬ 
pany case (284 U. S. 370). In doing so, National is only 
disclosing its own conception that it has property rights in 
the frequency 850 kilocycles. Because, in the Arizona 
Grocery Company case, the Supreme Court decided that if 
the Interstate Commerce Commission, having set a maxi¬ 
mum reasonable rate in obedience to the command of the 
statute, it could not, in a suit for damages, hold that the 
maximum rate thus set up was unreasonable. 

The entire point of the case is that private property 
rights had accrued under the maximum rate set, and to 
change the maximum rate with retroactive effect would be 
an ex post facto legislative act. 

The Commission, in the WQAM decision, has already 
pointed out that the classifications of stations as Class 1, 
2, 3 etc., is merely for administrative convenience, and that 
such classifications do not apply to any license, and confer 
no rights upon any licensees. 

The Supreme Court of the United States and the United 
States Court of Appeals for the District of Columbia have 
ruled without exception that licensees have no property 
rights in frequency. The point made by National is wholly 
without merit and is contrarv to the settled law. 

In line with the foregoing discussion, National in Speci¬ 
fication 5 also states that amending the rule has resulted 
in a modification of its license without a hearing, contrary 
to Section 312(b) of the Act, but the simple fact is that the 
Commission has not modified the license of Station KOA. 


Likewise, National contends that a change has bedn made 
in its license without its consent, contrary to Section 303(f) 
of the Act. We grow weary showing the inaptitude 

814 of these claims. KOA’s frequency has nbt been 
changed. It still will operate on 850 kilocycles, its 

authorized power remains the same, and the times d)f oper¬ 
ation remain the same. 

In the same tenor, the claim is made that a chjmge in 
policy results from the action of the Commission, and that 
the hearing should have been held before an examiner. 
The action of the Commission is strictly in conformity with 
its existing policy. The policy of the Commission! in du¬ 
plicating stations on clear channels has found expression 
in connection with KPO, WLAW, KFEQ, WPTF, KMPC, 
WOR, KIRO, WBAL, WLB, WCAL, WEW, WJZI KXA, 
KGO, KOAM, WGY, WCFL, WIBG, KJR, 1 WBZ, 
WBZA, KTHS, KYOS, WTIC, KWJJ, KRLD, j KNX, 
WIBC, KFBI, WEAU, KGDM, KWKH, WCAR,| WOV, 
WAPI, WSPR, KVOO, WMAZ, WDGY, KOB, ftVINS, 
WJSV, KSTP, WMEX, WLAC, KG A, WHIP, WKBW, 
KOMA, WPRP, KFBK, WCKY. 

National fears we may prejudice priority rights un^er the 
Havana Treaty. Again it deals in fictions. What £ood is 
the right of protection from foreign stations operating on 
the same channel, when it is not sufficient to free KOA from 
interference from adjacent channels in the eastern half 
of the United States ? It is but an empty and useless right. 
But even the claim that the Havana Treaty protects our 
so-called Class I-A stations from objectionable interference 
within the borders of our country is a fallacy. If w4 adopt 
the Treaty definition of objectionable interference as be¬ 
tween stations operating on the same channel (20 t(} 1, de¬ 
sired or undesired) and have in mind that the Treaty per¬ 
mits foreign stations operating on our Clas£; I-A 
frequencies to transmit nighttime signals having a viilue of 
25 uv/m-10 per cent of the time at our border, it i^ clear 
that the KOA signal, to be interference-free in the 

815 United States, must have a value of 500 uv/m-|50 per 
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cent of the time at all points within the United States. 
Even if KOA operated w’ith 1,000,000 watts it could not 
meet this requirement. 

As a sort of summation KOA talks of “degrading’* the 
850 kilocycles frequency as a result of the Commission’s 
order. Does one degrade a frequency by refusing to rec¬ 
ognize fictions and to overlook realities? Could anything 
be more horribly degrading to a frequency than to hold that 
service it doesn’t render should be protected? Applicant 
first wishes to question the propriety of the term “degrada¬ 
tion” and, failing there to persuade, to suggest its adoption 
as a basic and fundamental policy of the Commission. 

National raises an issue concerning 307(b) of the Act. 
No listeners who receive interference-free satisfactory ser¬ 
vice from KOA have been deprived thereof by the order of 
the Commission. All of the listeners living in that area 
where KOA renders only “poor” and “occasional” service 
receive seventy-five per cent of the programs broadcast by 
KOA from many other stations that furnish them with 
much better electrical service. No other listeners of KOA 
can possibly be affected. On the other hand, 2,285,000 lis¬ 
teners who do not now receive nighttime service from 
WHDH, nor do they receive the programs of WHDH from 
any other station, will receive nighttime service from 
WHDH as a result of the final order of the Commission. 

In Specification No. 7 National charges that as a result 
of the order there will be a new kind of use of the frequency 
850 kilocycles. This contention, of course, is preposterous. 
The Commission does not contemplate using 830 kilocyles as 
a video channel for television, or anything of the sort. 

Specification No. 8 has already been answered from many 
viewpoints. 

816 The remaining specifications merely express the 
complaint that National was deprived of a hearing, 
and that in any event sufficient evidence was not adduced 
at the hearing which was held. In answer to those propo¬ 
sitions, it is perfectly clear that National had no rights to 
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a hearing, and that the findings of the Commission are sup¬ 
ported by ample facts. 

Opposition to the Clear Channel Group Petition for 

Rehearing. 

In support of its opposition, applicant states as follows: 

I. 

Petitioners Have No Standing Under Act. 

The petitioners have no standing to file a Petition for 
Rehearing under the Communications Act of 1934, ^ind the 
petition should, therefore, be dismissed with prejudice. In 
support whereof, applicant states as follows: 

A. Section 405 of the Communications Act accords the 
right to petition for rehearing only to parties to the pro¬ 
ceedings or to persons aggrieved or whose interests are 
adversely affected by the decision, order, or requirement in 
question. 

B. Petitioner is not and has never been a party to the 
instant proceeding. Petitioners with amazing, arnusing 
and alacritous inconsistency both admit and deny this in 
their petition. Witness the following: 

1. In paragraph one, page two, of the petition, peti¬ 
tioner states, “Petitioners have been, and are, parties 
to this cause * * *” Here they say they are parties. 

817 2. In paragraph seven, page five, Petitioners state, 

‘ ‘ On December 5,1939, the Commission, acting by or¬ 
der of Commissioner Case, ordered that petitioners’ 
petition to intervene * * * be dismissed without preju¬ 
dice.” Here they say they were refused privilege of 
being parties. 

3. In paragraph nine, page seven, Petitioners state, 
“petitioners thereupon, on December 16, 194p, filed 
their second petition to intervene # # # This petition 


was referred to the full [sic] Commission and was 
denied January 7, 1941 # So far as the public 

order and releases of the Commission show, this deci¬ 
sion was unanimous. Here, again the Commission 
refused to make them parties. 

4. In the “Specifications of Error”, paragraph 
three, page twelve, Petitioners state, “Petitioners * * * 
were denied an opportunity to be heard, the right to 
present evidence and * * * the right to participate in 
the proceedings * * V’ Here they assign, as error, the 
Commission’s failure to make them parties. 

While the petitioners can not seem to determine for them¬ 
selves such a simple and obvious fact that they were not 
parties, applicant can state decisively that they were neither 
parties to the instant proceeding nor did they have the 
legal right to be parties. Specifically incorporated as a part 
hereof is the detailed argument showing the petitioners 
complete lack of legal right to be parties, contained in Part 
III-A of applicant’s Brief filed on February 17, 1941, pages 
2 to 11 inclusive. An indulgent Commission permitted the 
petitioners to become “Friends of the Court”, but 
818 that surely did not give them license to presume on 
that “Friendship” by arrogating to themselves priv¬ 
ileges or rights which the Commission has conclusively and 
unanimously denied them. 

C. Petitioners are not persons aggrieved or persons 
whose interests are adversely affected by the decision on 
which rehearing is sought. To be so classified, under the 
Act, they must show that they will suffer financial or 
economic injury, ensuing from electrical interference or 
otherwise, as a result of the decision of the Commission. 
Significantly, their petition fails to do any more than allege 
the conclusion that they will be aggrieved or adversely af¬ 
fected. No allegations, supporting this conclusion, are 
made. This omission is mute but conclusive evidence of the 
indubitable fact that even these privileged princes of broad- 
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casting, who have conjured, fancied, and perpetrated the 
“cleared-channel myth”, cannot concoct or dream-up an 
even infinitesimal depletion of their overflowing coffers, as 
a consequence of the instant decision. 

D. Since the petitioners are neither parties to the pro¬ 
ceeding nor persons aggrieved or whose interests are ad¬ 
versely affected, their petition should be dismissed with 
prejudice. 

11 . 

Insufficiency of Specifications of Error. 

I 

Assuming, arguendo, that petitioners have the ijight to 
petition for rehearing, the applicant submits that the peti¬ 
tioners’ “Specifications of Error” are completely I insuffi¬ 
cient as a showing of error in the instant proceeding. In 
support whereof, applicant states as follows: 

819 A. As their first specification, petitioners ^tate: 

“1. The order is premised upon determination of an 
issue which had theretofore been expressly ekcluded 
from the proceeding both by action of the Compassion 
and by express disclaimers of the applicant, and, there¬ 
fore, constitutes a denial of due process under the Fifth 
Amendment of the Constitution and a violation of the 
procedural requirements (including the right of per¬ 
sons who may be adversely affected to an opportunity 
to be heard and to present evidence) of the Cdmmuni- 
cations Act of 1934.” 

In reply, applicant states that, since all the parties who 
have a legal or constitutional right to be heard in thej instant 
case have agreed or acquiesced to the inclusion of the is¬ 
sues covered by the majority decision, there has peen no 
denial of a fair hearing or due process of law in the) instant 
proceeding. Applicant’s argument, in support of t|his con¬ 
tention, contained in Part III-A of its Brief, filed |on Feb¬ 
ruary 17, 1941, is specifically incorporated as a part hereof. 




B. As their second specification, petitioners state: 

“2. The order, insofar as it attempts to effect an 
amendment of Section 3.25, constitutes an improper 
exercise of a legislative function (with retroactive ef¬ 
fect) in a judicial proceeding which is either (a)' be¬ 
yond the Commission’s power, both under the Constitu¬ 
tion and under the Communications Act of 1934, or 
(b) if the Commission has such power, does not repre¬ 
sent a sound policy with respect to the procedure to 
be used in formulating and adopting amendments to 
its regulations, and, in any event, was contrary to the 
Commission’s regulations, particularly Section 1.192, 
establishing a procedure consisting of informal hear- 
820 ings (either on petition or on the Commission’s own 
motion) as the proper procedure for securing amend¬ 
ments to its rules and regulations.” 

In reply, applicant states that: 

1. The contention that there is legal error in the 
amendment of a Rule, that affects no legal rights of the 
past, present, or future, is so ludicrous that one en¬ 
gages in superfluities to argue the matter. Further¬ 
more, that it has “retroactive effect”, challenges the 
most tenuous imaginings. 

2. In spite of the fact that the Commission is neither 
a legislative nor a judicial body the petitioners speak 
of “legislative functions” and “judicial proceedings” 
as though they were legal terms, clearly defined, de¬ 
limited and made applicable to the instant case by au¬ 
thoritative and controlling rules of law. There are 
no such rules of law in existence, either in the form 
of statutory enactments or judicial decisions. In Part 
III-B of the Applicant’s Brief, filed on February 17, 
1941, which is specifically incorporated as a part here¬ 
of, applicant presented detailed argument, conclusively 
showing that the Commission has the power and the 





67 


support of sound policy to amend Rule 3.25 as pro¬ 
posed. 

C. As their third specification, the petitioners stajte: 

“3. Petitioners, having an interest in the proceedings 
in that they would be aggrieved and their interests 
would be adversely affected by the amendment of Sec¬ 
tion 3.25, were denied an opportunity to be heard, the 
right to present evidence, and (except as herein noted) 
the right to participate in the proceedings, through 
821 the Commission’s actions denying petitioners’ peti¬ 
tions to intervene, filed September 29-30, 1^39, and 
December 16,1940.” 

This contention was treated in Part T of this pleading and 
need not be repeated here. 

D. As their fourth specification, petitioners state: 

“4. The order purports to grant an application 
which, under the Commission’s regulations (particu¬ 
larly Section 1.72), should have been returned to the 
applicant as a defective application, and could not be 
considered or granted, the Commission having errone¬ 
ously denied petitioners’ motion to dismiss, filed Sep¬ 
tember 30, 1939.” | 

In reply, applicant states that: 

1. Section 1.72 of the Rules of Practice a^d Pro¬ 
cedure, to which petitioners refer, did not beconjie effec¬ 
tive until January 1,1939. The instant application was 
filed in July, 1938, at which time the predecessor Rule, 
denominated Rule 104.1, provided as follows: 

104.1. If an applicant, by specific request of the 
Commission, is required to file any documents or in¬ 
formation not included in the prescribed application 
forms, a failure to comply therewith shall constitute a 
defect in the application, and the application will not 
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be considered by the Commission. Any application 
which is not filed in accordance with the Commis¬ 
sion’s regulations with respect to the form used, 
manner of execution and completeness of answer to 
questions therein required will not be considered by 
the Commission. Each such application shall be re¬ 
turned to the applicant by the secretary of the Com¬ 
mission. Each such application shall be returned to 
the applicant by the secretary of the Commission, 
together with a brief statement of the respect in 
which it is defective. (Italics supplied) 

822 The instant application was filed on the proper form 
(Form 301); it was executed in the manner provided 
by the Rules and Regulations of the Commission; and 
all the questions were completely answered by the appli¬ 
cant. There w T as therefore, no violation of the applica¬ 
ble Rules in the filing of the instant application. 

2. It -was the practice of the Commission from its 
inception in August, 1934 to January 1, 1939, whenever 
an application was received that requested facilities 
not contemplated by the Rules of Allocation, to return 
such application to the applicant, inform him of the fact 
and advise him that, if he should desire a hearing on 
the application, the application should be resubmitted. 
The petitioners are well aware of this practice and have 
often taken advantage thereof. All but four of them 
filed, under Rule 104.1, applications for 500 kw opera¬ 
tion. Such facilities were not contemplated in the 
Rules of Allocation. They were returned to them, they 
resubmitted them, and the applications were designated 
for hearing. They are still pending on the Commis¬ 
sion’s Docket. Can they thus take advantage of a Rule 
or Practice of the Commission when it serves their pur¬ 
pose or interests and, then, deny its existence or pro¬ 
priety when others do so to the alleged disadvantage of 
the Petitioners? The Rule and practice, above referred 
to, was not a special writ issued to petitioners as 
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princes of special privilege. It applied to all appli¬ 
cants, even the most humble. 

3. The Commission, following its usual practice re¬ 
turned the instant application on September £4,1938, 

IS and advised applicant that if it desired a heading, the 
application should be resubmitted together with a 
request for hearing. The applicant did so on October 
25, 1938. The Commission, in due course, designated 
the application for hearing on January 3, 193fj. 

4. It is clear that the instant application was not 
filed and prosecuted in violation of any Rule or Regu¬ 
lation of the Commission applicable thereto. The ap¬ 
plicant complied with all the requirements of t!he Com¬ 
mission that were prerequisite to perfecting its statu¬ 
tory right to a hearing. To give retroactive pffect to 
a later Rule and deprive applicant of this “fully blos¬ 
somed” legal right, would be in the nature of ex post 
facto legislation. Surely, the petitioners ban not 
countenance or suggest such an invasion of Constitu¬ 
tional rights—or can they when it is to theii* advan¬ 
tage? 

E. As their fifth specification, petitioners state: 

“5. Under Section 409(a) of the Communications 
Act of 1934, the Commission has no power to[ effect a 
change in policy (including an amendment to its regu¬ 
lations or a new kind of use of frequencies, sipch as is 
involved herein) in a proceeding wherein the hearing 
■was held and a record made before an Examiner.” 


In reply, applicant states that: 

1. The order of the Commission amending tule 3.25 
and granting the application of WHDH does not con¬ 
stitute a change of policy. In the original Ruljes of Al¬ 
location forty cleared-channels were established. In 
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the thirteen years that have intervened since the 

824 promulgation of those first Rules of Allocation, the 
Commission has reduced the number of cleared-chan- 

nels to twenty-five and allowed duplication at night on 
fifteen of them. The Commission’s policy through the 
years has been to duplicate cleared-channels at night if 
the public interest, convenience, and necessity would 
be served thereby. The instant order amending Rule 
3.25 and the order granting the instant application are 
pursuant to and in conformity with this well-established 
policy of the Commission. 

2. Even if it is assumed, for the purpose of argument, 
that the instant order constitutes a change of policy, 
within the meaning of Section 409(a) of the Communi¬ 
cations Act, there has been no legal error in the instant 
proceedings. Section 409(a) cannot be interpreted 
to provide that where an examiner of the Com¬ 
mission has taken evidence on an application, which 
evidence might also be relevant to the consideration of 
Commission policy, the Commission is thereby pre¬ 
cluded from changing the policy without a legislative 
hearing or from adding the facts thus obtained by the 
examiner to the Commission’s fund of expert knowl¬ 
edge. It cannot be concluded that Congress intended 
any such absurd or unwise result. 

3. Even if we assume, for the purpose of argument, 
that the examiner in this case did not have the pow*er, 
under Section 409(a), to hold a hearing, administer the 
oaths, or take the evidence, all because the Commission 
later decided to amend Rule 3.25, the only effect would 
be to render the hearing on the application invalid— 
that is, there wrould have been no hearing on the appli¬ 
cation in the sense of the statute. Since the Corn- 

825 mission does not have to hold a hearing before it 
grants an application or hold a hearing before it 

amends a Rule, the invalidation of the hearing on the 
instant application could not legally bar the Commis- 




sion from granting the application or amending the 
rule. 


F. As their sixth specification, petitioners state :| 

“6. The amendment of Section 3.25 effected by the 
order is contrary to public interest, convenience, or ne¬ 
cessity, in that it will result in (a) a degradation of 
broadcast service through interference, both on 850 kc 
and, eventually, on other frequencies, and will prevent 
or obstruct future improvement of such service, al¬ 
though such service is now grossly inadequate} and im¬ 
provement is badly needed; (b) a surrender jof rights 
of the United States and of the listening publi^ therein 
to the protection against interference from stations in 
other countries under the North American Regional 
Broadcasting Agreement; (c) unjust discrimination in 
favor of persons dwelling in cities already having sta¬ 
tions and adequate broadcasting services ana against 
persons in rural and sparsely settled areas and in small 
cities and towns having no stations of their own and 
having grossly inadequate broadcasting services; and 
(d) a violation of the requirements of Sectioh 307(b) 
of the Communications Act of 1934 that the Commis¬ 
sion, in its actions on applications, shall provide a fair, 
efficient and equitable distribution of radio service.” 

In reply, applicant states that: 

1. Station KOA does not render interference-free 
service to any rural listeners in the eastern pa rt of the 
United States. It would not even do so were it to in¬ 
crease its power to 500 kw or more so long as! stations 
826 WTIAS, Louisville, Kentucky and CBL, Toronto, 
Canada, remain on the adjacent channels witji equiva¬ 
lent operating power. The KOA interference-jfree ser¬ 
vice to this eastern area, which is the only area) in which 
WHDH could possibly be a source of objectionable in¬ 
terference, is a wholly fictional thing and merely a part 


of the cleared-channel myth that exists only in the 
minds of those who choose to ignore realities. 

2. No useful rights will be surrendered by the United 
States under the North American Regional Broadcast 
Agreement as a result of the instant decision of the 
Commission. On the contrary, the only way the maxi¬ 
mum use of the channel can be made, in accordance 
with our rights under that Agreement, is to make use of 
that frequency in those parts of the United States in 
which it is not now being used to render interference- 
free service and in which it has no future prospect of 
ever being so employed. Probably the petitioners in¬ 
tended and hoped that the North American Regional 
Broadcast Agreement would provide an unconquerable 
fortress against future invasion of their mythical do¬ 
main of nationwide service. It is true, the Agreement, 
as finally effectuated, protected service that most of the 
cleared-ehannels do not render from foreign interfer- 
ference, all at the expense of the interference-free ser¬ 
vice that could be rendered by stations on local and re¬ 
gional channels. There is no room for WHDH and other 
stations similarly situated to obtain needed additional 
facilities except by using the frequencies assigned to 
and not usefully employed by KOA and other dear- 

channel stations. It appears that petitioners may 

have been too clever and may be caught in the in¬ 
evitable consequences of their own cleverness. An 
allegedly true story, carried to the extremes of unreali¬ 
ties, generally explodes in the face of the weaver of the 
tale. 

3. There can result in the instant decision no unjust 
discrimination in favor of persons dwelling in cities and 
against persons in rural and sparsely settled areas. No 
rural listeners, who now obtain useful or needed service 
from KOA, will be deprived thereof by the effectuation 
of the instant decision of the Commission. 
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G. As their seventh specification, petitioners state: 

“7. The order is arbitrary and capricious, and the 
findings of fact upon which it is based are not sup¬ 
ported by substantial evidence, insofar as they have to 
do with the said amendment of Rule 3.25 and t}ie grant¬ 
ing of the application for unlimited hours of opera¬ 
tion.” 

In reply petitioner states that: 

1. The order of the Commission is not arbitrary and 
capricious because it is based upon the sound principles 
of public interest, convenience and necessity. 

2. There is substantial evidence in the record to sup¬ 
port the granting of the instant application. 

3. The Commission’s fund of expert knowledge bear¬ 
ing upon the wisdom of the amending Rule 3.25 is sub¬ 
stantial and more than adequate to justify the amend¬ 
ment made by the Commission. 

*#####**#* 

832 Bequest for Final Action Without Further 

Delay. 

This case has been pending before the Commission for 
almost three years. National Broadcasting Company and 
the Clear Channel Group have impeded its course by filing 
numerous pleadings and by availing themselves ^>f every 
dilatory device. The points they have made have been ar¬ 
gued and reargued under many guises. The major result of 
the long delay is that the people of the Boston area are be¬ 
ing deprived of the public service which the Commission 
has found should be rendered by Station WHDH in the pub¬ 
lic interest, convenience and necessitv. It is respectfullv 

^ *■ 
requested that these petitions be acted upon without delay 

and that no further stay be made of the Commission’s final 
order. 
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Wherefore, Matheson Radio Company prays that (1) 
the Commission dismiss the petitions for rehearing of Na¬ 
tional Broadcasting Company, Inc., and Earle C. Anthony 
et al. (the Clear Channel Group) with prejudice, or (2) 
the Commission deny said petitions; and, upon the basis of 
the premises herein considered, the applicant respectfully 
requests that the Commission deny the petition of Berks 
Broadcasting Company for reconsideration and modifica¬ 
tion of order. 

Respectfully submitted, 

Matheson Radio Company, Inc., 

By: Andrew G. Haley, 

Earle Building, 

Washington, D. C. 

W. Theodore Pierson, 

Munsey Building, 

Washington, D. C. 

859 Opposition to Petition for Stay During Appeal 

Comes Now the Matheson Radio Company, Inc., licensee 
of Radio Station WIIDH, Boston, Massachusetts, and ap¬ 
plicant in the above-entitled proceeding and files this op¬ 
position to the petition of the National Broadcasting Com¬ 
pany, Inc. for an order staying the effectuation of the Com¬ 
mission’s final order issued in the above-entitled proceed¬ 
ing on April 7, 1941. 

The applicant’s opposition to the aforesaid petition is 
based upon the following two propositions: (1) The Pe¬ 
tition for Stay should be dismissed with prejudice, be¬ 
cause the petitioner has no standing under the Communica¬ 
tions Act of 1934, as amended, to take an appeal to the 
Court and, therefore, has no standing to file a Petition for 
Stay. (2) Assuming for the purpose of argument, that the 
petitioner has locus standi to appeal to the Court of Ap¬ 
peals, the Petition for Stay should be denied. 

In support whereof, the applicant shows as follows: 
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A person having no standing to take an appeal to the 
Court for permanent or final relief has no standing to file 
a Petition for a stay order for temporary or interiih relief. 
The petitioner does not have standing to take an appeal 
under the Communications Act of 1934 for the fallowing 
reasons: 

(1) Section 402 provides that appeals may be taken to 
the United States Court of Appeals for the jDistrict 

860 of Columbia by (a) an applicant whose application 
has been denied and (b) by a person aggrieved or 
adversely affected by the final decision of the Commission. 

(2) The petitioner is not an applicant whose application 


has been denied. 

(3) The petitioner is not a person aggrieved of whose 
interest has been adversely affected by the final order issued 
by the Commission, for the following reasons: 

(a) It is submitted that the aggrievement and jthe ad¬ 
verse affect contemplated by Section 402 (b) (2)i of the 
Act must be interpreted as requiring a showing jof sub¬ 
stantial injury, which in turn can only manifest ijtself in 
the form of damage to the pecuniary or private business 
interests of the appellant. ( F. C. C. v. Sanders B\rothers, 
309 U. S. 470; Ground Radio Service v. F. C. C., 'decided 
February 3, 1941 by United States Court of Appeals for 
the District of Columbia.) 

(b) In the course of this proceeding, the petitioner has 
filed, among other things, the following documents :|two pe¬ 
titions to intervene, two petitions for stay, and one petition 
for rehearing. Each of the foregoing petitions wer^ denied 
by the Commission. In none of those pleadings has the 
petitioner even alleged, much less shown, that it would 
suffer any damage to its pecuniary or private-busipess in¬ 
terests as a result of the final order of the Commission 

issued in the instant case. The instant petition] against 
861 which this opposition is addressed fails utterly in 
that important respect. 
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(e) The failure of the petitioner to show its standing to 
appeal under the Communications Act of 1934 in its peti¬ 
tion for stay order is fatal and the petition should be dis¬ 
missed with prejudice. 


II. 

Assuming, for the purpose of argument, that the peti¬ 
tioner does have locus standi to take an appeal to the 
United States Court of Appeals for the District of Colum¬ 
bia, the petition should be denied on its merits. A stay 
order should only issue in cases where the petitioner there¬ 
for has conclusively shown, first, that the public interest is 
not injured thereby, and second, that the injury to the pri¬ 
vate interests of the petitioner resulting from failure to 
stay the order will greatly exceed the injury of the private 
interests of others that will result from the issuance of the 
stay order. The instant petition fails utterly to furnish any 
such foundation for the relief it prays. That failure is 
fatal per se. Moreover, a further examination of the vari¬ 
ous interests involved in the instant case conclusively shows 
that there can be no basis in this proceeding for the issuance 
of the stay order. 

(1) The Commission in its proposed findings, in its final 
decision and in its decision on the petition for rehearing, 
filed by the instant petitioner, determined that the public 
interest, convenience, and necessity would be served by the 
granting of the instant application and the amendment of 
Rule 3.25. In its petition for rehearing, which the peti¬ 
tioner incorporates as a part of its petition for stay, the 
specification of error did not include any allegation that 
the public interest would not be served by the granting of 
the instant application or the amendment of the Rule. The 
said specifications were devoted entirely to alleged 
862 procedural errors by the Commission in arriving at 
its decision. The petitioner, then, has never contro¬ 
verted the final decision of the Commission that the public 
interest, convenience and necessity would be served by the 
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granting of the application and the amendment of Rule 3.25. 
To delay for a substantial period of time, as the instant peti¬ 
tion anticipates, service which the Commission foui^d to be 
in the public interest, would be substantial injury to the 
interest of the public and no private interests of ady per¬ 
son or persons are sufficient, in law, to occasion that injury. 

(2) Even assuming, for the purpose of argument, that 
the factors of public interest in this case are inconsequen¬ 
tial or in favor of the petitioner, there are no facis upon 
which the petitioner could base an allegation of substantial 
injury to its pecuniary or private business interests. The 
petitioner’s failure to allege such injury is eloquent evi¬ 
dence of the absence thereof. It would be absurd I to con¬ 
tend that the rates or the revenue of KOA would be ad¬ 
versely affected by interference in its “poor” and| “occa¬ 
sional” secondary service area. It would be fantastic in 
the extreme for the petitioner to maintain that even an 
infinitesimal part of the rate paid by any advertiser for 
KOA has been for communication with listeners in these 
very remote “poor” and “occasional” secondary service 
areas. Particularly is this true when it is realized that pe¬ 
titioner’s network advertisers buy, simultaneously with 
KOA, time from two to nine other Class I station^, which 
give these remote listeners good and satisfactory secondary 
service or primary service. Applicant is informed and be¬ 
lieves that an examination of the “before and after” 

863 rates or revenues of stations that in the past have 
been reduced from so-called Class I-A status to so- 
called Class I-B status will show that such changes have 
not caused them to reduce rates or lose revenue. It is 
clear that, even if one tries to make out the case which the 
petitioner so miserably failed to make for itself, it is im¬ 
possible to find any factual or reasonable basis for ex¬ 
pected injury to the pecuniary or private business inter¬ 
ests of the petitioner. 

(3) On the other hand, the applicant is informed and be¬ 
lieves that the loss of revenue to the applicant by delaying 
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its nighttime operation will amount to between $5,000.00 
and $7,000.00 per month. This injury to the private inter¬ 
ests of the applicant that would result from the delay 
sought by the petitioner is substantial and should not be 
inflicted upon the applicant without cause or justification. 
That cause or justification, as heretofore shown, does not 
exist either in the form of injury to the public interest or 
injury to private interests of the petitioner. 

(4) To summarize, the issuance of the stay order, re¬ 
quested by the petitioner, wrould result in substantial in¬ 
jury to the public interest and to the private interests of 
the applicant and wnuld not serve to avoid injury to the 
private interests of the petitioner, because the possibility 
of such latter injury is non-existent. 

Ill 

While the point w*as not specifically made by the peti¬ 
tioner, the applicant does wish to discuss the effect of the 
final decision of the Commission upon this Government’s 
rights under the North American Regional Broadcast 
Agreement, together with the questions as to whether 
864 the issuance of a stay would serve in any manner 
to protect and preserve any substantial rights of this 
Government. 

A. Station KOA was reported by this Government to 
the signatories of the Havana Treaty as a Class I-A sta¬ 
tion. As such it is entitled to the protection accorded Class 
I-A stations under that agreement, which requires, inter 
alia , that all stations operating in other countries at night 
shall be at least 650 miles removed from the nearest border 
of the United States. While applicant concedes that it wdll 
be necessary for the United States Government at the ap¬ 
propriate time, to notify the signatories of the North Amer¬ 
ican Regional Broadcast Agreement that Station WHDII 
has changed its operation from limited to unlimited time, 
it does not concede that the Treaty requires the United 
States Government to change the classification of Station 
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KOA, under the aforesaid agreement, for the following 
reasons: 

(1) Part II, Section C. (1) of the North American Re¬ 

gional Broadcast Agreement defines a Class I-A statibn as 
follows: j 

‘‘A Class I station which operates with pow r er of ;j>0 kw 
or more and which has its primary service area, wfithpi the 
limits of the country in -which the station is locatedj free 
from objectionable interference from other stations ofn the 
same and adjacent channels, and its secondary service, 1 area, 
wfithin the same limits, free from objectionable interfer¬ 
ence from stations on the same channel, in accordance with 
the engineering standards hereinafter set forth.” 

(2) Part II, Section A. (6) of the Treaty defines objec¬ 
tionable interference as follows: 

“Objectionable interference is the degree of inter- 
S65 ference produced when, at a specified boundary or 
field intensity contour with respect to the desired sta¬ 
tion, the field intensity of an undesircd station (or the root- 
mean-square value of field intensities of two or more sta¬ 
tions on the same frequency) exceeds for ten percent or 
more of the time the values hereinafter set forth ijn this 
agreement.” 

(3) Part II, Section D. (2) of the above-mentioned 
Treaty provides, inter alia, as follows: 

“The boundaries or contours at and within w’hibh the 
several classes of stations shall be protected from 1 objec¬ 
tionable interference are as set forth in Appendix |I. No 
station, however, need be protected from objectionable 
interference at any point outside the boundaries of the coun¬ 
try in which such station is located.” 

(4) Part II, Section D, (3) of the aforesaid Treaty pro¬ 
vides as follows: 

“Objectionable interference shall be deemed to exist to 
a station w’hen, at the boundary or field intensity contour 
specified in Appendix II with respect to the class tq w’hich 
the station belongs, the field intensity of an interfering 
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station (or the root-mean-square value of the field intensi¬ 
ties of two or more interfering stations) operating on the 
same channel exceeds for ten percent or more of the time 
the value of the permissible interfering signal set forth op¬ 
posite such class in Appendix II.” 

(5) Appendix II, Table I, with reference to Class I-A 
stations, provides that they shall be protected from inter¬ 
ference day and night , within the boundary of the 

866 country in which the station is located, from an 
interfering signal having a value in excess of 5 micro¬ 
volts during the daytime and 25 microvolts during the 
nighttime. 

(6) It is submitted that the foregoing provisions of the 
Treaty cannot reasonably be interpreted to refer to inter¬ 
ference to Class I-A stations that results from stations op¬ 
erating within the boundaries of the country in which the 
Class I-A station is located. If they are so construed, Sta¬ 
tion KOA has never qualified as a Class I-A station and 
should not have been so reported, because the daytime and 
limited time operations of Stations WRUF, WHDH, 
KFUO, and WEEU radiate signals during daytime, within 
the boundaries of the United States, exceeding the value 
of 5 uv/in. If the Treaty is interpreted as preventing do¬ 
mestic assignments that exceed the interference values set 
out in Appendix II, Table I, then no daytime or limited 
time operations should be permitted on KOA’s channel. 
There is no basis in the Treaty to distinguish between in¬ 
terfering signals caused by domestic stations during night¬ 
time and interfering signals caused by domestic stations 
during the daytime. The Treaty treats both instances in 
the same manner, as a reference to Appendix II, Table I 
conclusively shows. It is submitted that the only reason¬ 
able interpretation of the Treaty is that it provides against 
interference from foreign stations only and does not cir¬ 
cumscribe or circumvent the discretion of the United States 
Government, through the Federal Communications Com¬ 
mission, in making allocations to frequencies within its 
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own boundaries in the manner that it determines tjhe pub¬ 
lic interest, convenience and necessity to 4 eman( ^- 

867 (7) In the event of either interpretation, hjowever, 
we must reach this dilemma with respect to the in¬ 
stant situation: 

(a) If the Treaty prevents assignment of domestic sta¬ 
tions to Class I-A frequencies that contravene the pro¬ 
visions of Appendix II, Table I, then, the classification of 
Station KOA must be changed whether or not the drder in 
the instant case ever becomes final, or 

(b) If the Treaty is interpreted as not preventing the 
domestic assignments to domestic Class I-A frequencies 
that will cause interfering signals in excess of thjat pro¬ 
vided in Appendix II, Table I, then, the increase in hours 
of operation to Station WIIDH furnishes no basis for a 
change in the present notification on KOA. 

(8) It must be concluded, therefore, that the instant de¬ 
cision does not, per se, require a notification by this Gov¬ 
ernment to the other Treaty signatories that the classifica¬ 
tion of Station KOA has been changed from Class I-A to 
Class I-B. By the same token, the instant decision icannot 
be regarded as proximately or remotely causing ajiy real 
or imaginary injury to the rights of this Government, un¬ 
der the North American Regional Broadcast Agreement. 
It is submitted that the only notification required |by the 
Treaty is that Station WHDH is operating unlimited time 
on the frequency 850 kc with 5 kw power. This notification 
will not give to the other Treaty signatories any greater 
or further rights than they already have under the notifica¬ 
tion already given by this Government with respect |to this 
frequency. 

(9) It is interesting to note that the Dominion of 
Canada, one of the signatories to the North Anierican 

Broadcast Agreement, has obviously interpreted the 

868 agreement as not preventing or circumscribing the 
discretion of that Government in making domestic 

assignments. In their official notification, which was pub- 
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lished by the Federal Communications Commission, the 
Canadian Government assigned to the frequency 1010 kc, 
Station CFCX, at Calgary, Alberta, with the power of only 
10 kiv and with the classification of I-A. To the same fre¬ 
quency it assigned CBY to operate with 1 kw pow T er, un¬ 
limited time . It is obvious from this assignment that the 
Canadian Government does not interpret the Treaty as pre¬ 
venting it from duplicating at night the stations on the 
Clear Channel frequencies for which I-A classifications 
have been given. It is equally obvious that they do not 
interpret the Treaty as requiring the Canadian Govern¬ 
ment to require Class I-A stations to operate with 50 kw 
or more power. 

B. Applicant requests that the Commission take notice 
of the present war emergency and its effect upon the avail¬ 
ability of the materials for the construction of stations. The 
present market for certain materials and instruments 
needed in the construction proposed by the applicant is 
becoming more and more contracted as a result of National 
Defense demands. It is only logical to believe that in the 
very near future the market is going to contract consider¬ 
ably more. To delay the applicant in the construction of 
this station may, as a result of the fact that construction 
materials and instruments are becoming increasingly un¬ 
available, delay the final construction of this station until 
sometime after the present war emergency ceases to exist. 
Such protracted and prolonged delay will greatly injure 
the public interest and the demands of our National De¬ 
fense for adequate communication facilities. For that rea¬ 
son, if for no other, the operation which the Commission in 
its decision on this application has found to be in the public 
interest, should be consummated at the earliest pos- 
869 sible date. This is especially true when the case 
made by the petitioner is, on its face, so completely 
lacking in merit. 
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On the foregoing premises, it is requested that tJhe Com¬ 
mission dismiss the Petition for Stay, or in the alternative, 
deny the Petition for Stay. 

Respectfully submitted, 

MATHESON RADIO COMPANY, INC., 

By W. THEODORE PIERSON, 

ANDREW G. HALEY. 
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In the United States Court of Appeals f^r the 
District of Columbia 

i 

— 

No. 7933 

National Broadcasting Company, Inc. (KOA), appellant 

v. 

Federal Communications Commission, appeli.ee 

Matheson Radio Company, Inc., Berks Broadcasting Com¬ 
pany, INTERVENORS 

— 

BRIEF OF APPELLEE 
— 

SUMMARY OF ARGUMENT 


Appellant has no standing to maintain this appeal because 
it has not shown that the grant of the WHDH application is 
likely to cause it financial injury. The Supreme Court in Fed¬ 
eral Communications Commission v. Sanders Brothers Radio 
Station , 309 U. S. 470, has held that only persons likely to be 
financially injured can appeal under Section 402 (b) (£). 

Appellant’s only claim of injury is found in Paragraph 8 of 
its Notice of Appeal wherein it states that in a petition to inter¬ 
vene which it previously filed with the Commission it alleged 
that the grant of the WHDH application would cause inter¬ 
ference to KOA in the areas where KOA’s signal was inter¬ 
ference-free. Neither in that petition to intervene no^ in any 
other pleadings filed with the Commission or in this Cburt has 
appellant attempted to show the extent of such interference or 
the areas in which it would exist. The Commission fojmd that 
any interference which might exist would be limited jto inter- 

(i) 
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ference with intermittent reception upon receivers located in 
the eastern part of the United States remote from appellant’s 
station. Appellant has not alleged that such interference is 
likely to cause financial injury to it, and in view of the fact 
that the area in which any interference might occur is located 
about 1,000 miles from appellant’s station it is impossible to 
see how any financial injury could result to appellant as a result 
of the grant of the WHDH application. 

II 

A 

1. Appellant made no effort in its petition to intervene to 
comply with the Commission’s intervention rule, contending 
that the rule was unreasonable. The rule, however, is clearly 
a reasonable exercise of the power conferred on the Commis¬ 
sion by the Communications Act. Section 309 (a) authorizes 
the Commission to grant applications without a hearing if it 
can determine from an examination of the application that 
public interest, convenience, or necessity will be served 
thereby. If it cannot so determine it must notify the appli¬ 
cant thereof and afford the applicant opportunity to be heard. 
Notice and opportunity to be heard need not be given to any¬ 
one else. 

The Commission, however, has adopted Rule 1.102 which 
permits interested persons to intervene if they can show that 
their intervention will assist the Commission in the deter¬ 
mination of the matters in issue. This rule was adopted be¬ 
cause the former procedure of the Commission permitting all 
persons to intervene who could show a substantial interest 
in the proceeding encouraged such delay that the effective 
administration of the Act was impeded. The new rule has 
tended to remove this defect. Interested parties, however, 
can still intervene by complying with the rules. Compliance 
is not difficult as is evident from the high percentage of peti¬ 
tions to intervene which the Commission grants. 

The denial of the petition to intervene did not prevent ap¬ 
pellant from participating in the hearing. Under Rule 1.195 
appellant could have appeared at the hearing and could have 
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presented any evidence it had. It chose not to do so. After 
the Commission issued its Proposed Findings of Fact ar^d Con¬ 
clusions, appellant filed a second petition to intervene which 
likewise was denied because it failed to comply with the Com¬ 
mission’s intervention rule. Appellant, however, w^is per¬ 
mitted to file a brief and argue before the Commission 
en banc. 

2. The denial of appellants petition to intervene did not 
deprive appellant of its property without due process |of law. 
In the first place, appellant has been deprived of no property. 
Section 301 provides that “no such license shall be construed 
to grant any right beyond the terms, conditions, and periods 
of the license.” Federal Communications Commission v. 
Sanders Brothers Radio Station, 309 U. S. 470; Trinity Meth¬ 
odist Church, South v. Federal Radio Commission, 6jl App. 
D. C. 311, 62 F. (2d) 850, cert, den., 288 U. S. o99 r The 
grant of the WHDH application did not affect any of the 
rights conferred by appellant’s license. 

In the second place, the procedure followed by the Commis¬ 
sion was reasonable. The Constitution recognizes no inherent 
right of intervention. Cf. National Labor Relations Board v. 


Pennsylvania Greyhound Lines, Inc., 303 U. S. 261; National 
Licorice Co. v. National Labor Relations Board, 309 U. S. 350; 
Pittsburgh Plate Glass Co. v. National Labor Relations Board, 
313 U. S. 146. The Commission's rules do permit intervention 
but appellant made no effort to comply with them. It never¬ 
theless had the opportunity under Rule 1.195 to present any 
evidence it had at the hearing but it did not do so. It filed a 
second petition to intervene which likewise failed to comply 
with the rules, and was permitted to file a brief and argue orally. 
In none of its pleadings or in the oral argument did appellant 


challenge the accuracy of the Commission’s findings. Its dis¬ 
pute was with the policy to be followed by the Commission. 
The Constitution certainly does not require a hearing] where 
the facts are not in dispute, only the policy. Advance notice 
of the policy to be followed and an opportunity to present 
arguments before final action are all the Constitution requires. 
Appellant was given such notice and opportunity. 
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B 

1. The application of WHDH was not defective under the 
rules in effect at the time of its filing. The application did 
request authority to operate unlimited time on 850 kilocycles, 
which was not in accordance with the rules, but this did not 
make the application defective under the rules in effect at 
the time of filing. Those rules provided that an application 
would not be considered defective if filed in accordance with 
the Commission’s regulations with respect to the form used, 
manner of execution and completeness of answer to questions. 
The WHDH application did comply with all such regulations 
and was, therefore, available for consideration under Section 
308. 

Rules 1.71 and 1.72 requiring applications not in accordance 
with the rules to be accompanied by a petition for modification 
of the rules did not become effective until after the filing of 
the WHDH application. The Commission found that it would 
be more conducive to the ends of justice and to the dispatch 
of business to continue with the consideration of the WHDH 
application as filed than to apply Rule 1.72 retroactively. Ap¬ 
pellant cites no authority in support of its contention that 
such action w*as erroneous nor does it show how r the action 
of the Commission was in any way arbitrary or capricious or 
resulted in any prejudice to appellant or anyone else. 

2. The Commission committed no error in amending Rule 
3.25 in a hearing on the W'HDH application in which appellant 
was not permitted to intervene. With the exception of certain 
types of regulations not relevant here the statute does not re¬ 
quire a public hearing before regulations may be promulgated. 
The procedure to be followed lies within the discretion of the 
Commission. 

In fact, however, the Commission did give advance notice of 
the adoption of the amendment to Rule 3.25 and permitted oral 
argument. In its Proposed Findings of Fact and Conclusions 
the Commission announced that it proposed to amend Rule 
3.25. Both appellant and the Clear Channel Group (com¬ 
posed of 13 independently owned clear channel stations) were 
permitted to file briefs and to argue orally before the Commis- 
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sion en banc on the issues involved in the proposed amendment 
of Rule 3.25. Not until after these briefs were filed ai(id oral 
argument held did the Commission adopt its final order amend¬ 
ing Rule 3.25. This procedure afforded to appellant notice and 
a full opportunity to present its views to the Commission be¬ 
fore the amendment was adopted. 


The grant of the WHDH application and the amendment 
of Rule 3.25 after a hearing in which appellant was not per¬ 
mitted to intervene does not violate Section 303 (f). That 
section provides that regulations resulting in changes in the 
frequencies, authorized power, or in the times of operation of 
any station shall not be made without holding a publijc hear¬ 
ing unless the licensee consents. The grant of the WHljDH ap¬ 
plication and the amendment of Rule 3.25 did not result in a 
change in KOA’s frequency, power, or hours of operatiop. Be¬ 
fore the WHDH application was granted Station KQA was 
authorized to operate on 850 kilocycles (frequency) vjvith 50 
kilowatts power (authorized power) unlimited time (times of 
operation). Station KOA is still authorized to operate on 850 
kilocycles, with 50 kilowatts power, unlimited time. Section 
303 (f) is, therefore, clearly inapplicable. 

The cases cited by appellant in support of its contention are 
not relevant here. In all of those cases the Commissipn had 
actually changed the assignment of the stations in question 
from one frequency to another. The Commission is n|ot con¬ 
tending here that it could promulgate a regulation changing 
the assignment of a station from one frequency to Another 
without holding a hearing or securing the consent [of the 
licensee. 

D 

Appellant contends that the action of the Commission 
granting the WHDH application constituted a change of pol 
icy and that the hearing on the application, thereforp, could 
not under Section 409 (a) properly be held before anj 
iner. Even if it be assumed arguendo that this is so, 


exam- 
appel¬ 
lant cannot complain of the violation of Section 409 (a). The 
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Commission had the power to grant this application without 
a hearing. Appellant, therefore, is not prejudiced by the fact 
that a hearing was held, but was held before an examiner and 
not a member of the Commission. 

The Commission’s action, however, did not constitute a 
change in Commission policy. Almost from its inception 
the Commission has provided for three classes of service— 
clear channels, for use by stations to provide good service to 
rural and remote listeners; regional channels, for use by sta¬ 
tions to provide service primarily to metropolitan districts and 
rural areas contiguous thereto; and local channels for use by 
stations to provide service primarily to cities or towns and 
suburban or rural areas contiguous thereto. The amendment 
with respect to the frequency 850 kilocycles did not change 
this general policy of allocation, but on the contrary continued 
it. 850 kilocycles was changed from a I-A frequency to a 
I-B frequency but it still remains a clear channel. Both 
classes of clear channel station (I-A and I-B) are designed 
to render primary and secondary service over an extended 
area, and at relatively long distances. The amendment merely 
effected a shift in one frequency within the established policy, 
and was by no means a change of policy. 

E 

The Commission did not err in denying appellant’s peti¬ 
tion for rehearing. The allegations in the petition for rehear¬ 
ing are substantially the same as those contained in the No¬ 
tice of Appeal. Since as has been shown above these allega¬ 
tions do not allege any invalidity in the Commission’s action, 
the Commission committed no error in denying the petition 
for rehearing. 

ARGUMENT 

Appellant’s Notice of Appeal and Statement of Reasons sets 
forth in fourteen paragraphs (some of which are subdivided 
into many subparagraphs) the grounds for its contention that 
the action of the Commission granting the application of 
WHDH is invalid. In its Statement of Points, however, ap¬ 
pellant has reduced these allegations to five propositions, and 
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in the process has eliminated many of the points raised in the 
Notice of Appeal and Statement of Reasons. It must be as¬ 
sumed that appellant has abandoned all points not urged in 
its brief. 

The Commission’s position is that the appeal should be dis¬ 
missed, both because appellant has no standing under Sec¬ 
tion 402 (b) (2) of the Communications Act to maintain 
this appeal and because appellant has failed to show ^,ny in¬ 
validity in the Commission’s action. 

I 

j 

Appellant has no standing to maintain this appeal 

Appellant brings this appeal as the licensee of Station KOA, 
in Denver, which operates on the frequency 850 kilocycles, with 
power of 50 kilowatts, unlimited time. It contends that it is 
aggrieved and that its interests are adversely affected by the 
action of the Commission granting the application of iVHDH 
to operate at Boston on 850 kilocycles, with 5 kilowatts power, 
unlimited time. Appellant alleges that prior to the authoriza¬ 
tion to WHDH, KOA was a dominant station on a cledr chan¬ 
nel, which was protected from co-channel interference from 
any station in the United States or Canada; and thjit since 
March 29, 1941, its service area within the United States has 
also been entitled to protection from co-channel intefference 
from any station in Canada, Mexico, and Cuba under the pro¬ 
visions of the North American Regional Broadcasting Agree¬ 
ment. It further alleges, in paragraph 8 of its Notice of Appeal 
and Statement of Reasons, that on February 23, 1939 1 it filed 
with the Commission a petition to intervene in which it alleged, 
among other things, “that the operation of WHDH as proposed 
would cause interference to KOA in areas where KOAj’s signal 
is now interference free.” 2 

This elliptical reference to electrical interference is the only 
statement in appellant’s Notice of Appeal and Statement of 
Reasons concerning any injury which the operation of WHDH 

1 This date is in error. The petition to intervene was filed on September 
23,1939. 

* R.. pp. 5 and 6; Appendix to Appellant’s Brief, pp. 4 and 5. 
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would cause to appellant’s station. It should be pointed out 
that appellant does not now specifically allege that its sta¬ 
tion will suffer electrical interference from the operation of 
WHDH, but only states that it once made such a contention, 
in a petition to intervene filed with the Commission. This 
Court has held that an appellant’s standing must appear 
from the allegations contained in its Notice of Appeal and 
Statement of Reasons. Yankee Network, Inc. v. Federal 
Communications Commission, 71 App. D. C. 11, 107 F. (2d) 
212. It seems clear that an oblique statement such as that 
contained in paragraph S is an insufficient basis upon which 
to predicate appellant’s standing. 

Moreover, even if the pleadings filed by appellant with the 
Commission and the evidence introduced in the WHDH hear¬ 
ing could be properly resorted to in order to determine 
whether appellant has standing to maintain this appeal, an 
examination of the pleadings and evidence reveals that ap¬ 
pellant is not aggrieved and that its interests are not ad¬ 
versely affected by the grant of the WHDH application. 
Appellant’s first petition to intervene filed on September 23, 
1939—the one referred to in paragraph 8 of the Notice of 
Appeal and Statement of Reasons—merely alleged in gen¬ 
eral terms that “the operation of station WHDH at Boston, 
Mass., as proposed will cause interference to station KOA in 
areas where KOA’s signal is now interference free.’’ 3 Appel¬ 
lant made no attempt to show the extent of such interference or 
the areas in which it would exist. 

The evidence introduced at the hearing indicated that the 
operation of WHDH would not cause any interference to 
appellant’s station beyond its present .5 millivolt per meter 50 
percent sky wave contour. 4 In its Proposed Findings of 
Fact and Conclusions the Commission pointed out: 

The operation of Station WHDH as proposed here¬ 
in will not cause interference to the primary service 
of any station, and any interference which such opera¬ 
tion may reasonably be expected to cause to Station 


n R.. p. 88; Appendix to Appellant's Brief, p. 13. 
4 R., pp. 243 ct scq. 
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KOA, Denver, will be limited to interference wjith in¬ 
termittent reception upon receivers located in thb east¬ 
ern part of United States, remote from the Station.-' 
Appellant had the opportunity in its second petition to 
intervene," in its brief filed as amicus curiae in its oral, argu¬ 
ment before the Commission en banc, s and in its petition for 
rehearing 9 to point out to the Commission any inaccuracy 
in the testimony offered before the Commission, or jin the 
Proposed Findings of Fact of the Commission, if an^ such 
existed. Appellant did not avail itself of any of th^se op¬ 
portunities. 

On the record, therefore, the only possible injury threjatened 
to appellant is interference to its intermittent service in the 
eastern part of the United States, remote from its Ration, 
where its signal does not have an intensity of .5 millivolt per 
meter 50 percent of the time. And appellant cannot predicate 
standing to maintain this appeal on such injury, because it 
has not shown that it is likely to be financially injured as a 
result of the electrical interference. The Supreme Cburt, in 
Federal Communications Commission v. Sanders Brothers 
Radio Station, 309 U. S. 470, held that one likely to bc| finan¬ 
cially injured was a ‘'person aggrieved or whose interests are 
adversely affected’’ for the purpose of standing to maintain an 
appeal to this Court. 10 That the Supreme Court intended to 


3 R., ]>. 520; Appendix to Appellant’s Brief, p. 32. 

"R.. pp. 541-544; Appendix to Appellant's Brief, pp. 40-49. 

T R., pp. 5S1-599. 

8 R., pp. 732-740. 

*R.. pp. 7G7-7SO; Appendix to Appellant’s Brief, pp. 52-63. 

“On pages 14 and 15 of its brief, appellant cites the decision^ of this 
Court in Sanders Brothers Radio Station v. Federal Communications Com¬ 
mission. 70 App. D. C. 297, 106 F. (2d) 321; Yankee NettcOrkl Inc., v. 
Federal Communications Commission, 71 App. D. C. 11. 107 F. (2d) 212; 
and Ward v. Federal Communications Commission, 71 App. D. C.jlGC, 10S 
F. (2d) 4S6, in support of its contention that it had sufficientj interest 
to intervene and also to invoke the jurisdiction of the Court on appeal. 
All those cases were decided prior to the decision of the Supreme Court 
in the Sanders case and what was said there must be considered ajs limited 
by the later Supreme Court decision. 

The first two cases, moreover, are not in point because they do not 
involve electrical interference, but rather economic injury to the! existing 


station from the operation of the proposed station. 


The third 


case did 
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restrict standing to persons who can show financial injury as 
distinct from any other injury is apparent not only from the 
language of the opinion but also from the action of the Court 
in amending its opinion as originally written. As originally 
written, the opinion of the court in the Sanders case read 
in part as follows: 

Congress had some purpose in enacting § 402 (b) (2). 
It may have been of opinion that one likely to be in¬ 
jured by the issue of a license would be the only person 
having a sufficient interest to bring to the attention 
of the appellate court errors of law in the action of 
the Commission in granting the license. 

On April 29. 1940, the Court, on its own motion, amended 
its opinion by inserting the word “financially” before the word 
“injured,” thus clearly indicating that only persons who 
could show that they were likely to be financially injured as 
a result of a Commission action could appeal. 

Appellant has made no attempt to show that it will be finan¬ 
cially injured as a result of the Commission action of which it 
complains. It does not even allege in any of its pleadings that 
it will be financially affected as a result of the Commission’s 
action. In view of the fact that the interference, if any, which 
will be caused to appellant’s station, will be in a region about 
1,000 miles from the location of its main studio, Denver, and 
will be in an area where the service rendered by KOA is repre¬ 
sented by a sky-wave signal of less intensity than .5 millivolt 
per meter 50 percent of the time, it is difficult to see how any 
financial injury could possibly be caused appellant’s station. 
It is elementary that sponsors do not pay for such a submar¬ 
ginal service. The conclusion is inescapable that appellant is 
unable to show that it will be financially injured as a result 


involve electrical interference, but in that ease the Commission assumed 
arguendo that such interference would give the appellant standing. No 
such assumption is made here. Moreover, in that case the Court found that 
there was objectionable interference to the existing station. Appellant 
does not contend that the operation of WHDH will cause objectionable 
interference to its station. While substantial electrical interference may 
result in financial injury, it does not follow that interference on the 
j»eriphery of the station's secondary service area will have the same result. 
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of the grant of the WHDH application, because in faci it will 
not be so injured. 

It seems clear that appellant does not predicate its 
to sue on the existence of electrical interference to it 
which is likely to cause financial injury but rather on the re¬ 
classification of its station from a Class I-A to a Class I-B 
consequent upon the action of the Commission in permitting 
duplicate nighttime operation on 850 kilocycles. Appellant 
apparently fears that in the future the Commission may license 
additional stations to serve on 850 kilocycles, which may cause 
electrical interference to its station at that time. Hjowever, 
appellant certainly cannot be heard to complain at tljiis time 
with respect to possible future action by the Commission. If 
such action does take place in the future, and does,! in fact, 
aggrieve appellant, appellant will at that time have thje oppor¬ 
tunity to come before this Court. 

II I 

I 

| 

Appellant has failed to show any invalidity in the 
Commission’s action 

Appellant contends that the Commission action i^ invalid 
for five reasons: (A) The Commission’s order granting the 
WHDH application is void because, in violation of t)ie Com¬ 
munications Act and of the Fifth Amendment to the Constitu¬ 
tion of the United States, the Commission denied appellant any 
opportunity for hearing. (B) The order appealed from is the 
result of arbitrary and capricious action. All proceedings had 
were based upon a defective application and in violatibn of the 
Commission’s rules; all proceedings had were inappropriate to 
the result reached; and the final action was such, and!taken in 
such manner, as to prevent the assertion of rights or “he effec¬ 
tive use of remedies. (C) The result reached is violative of 
Section 303 (f) of the Act. (D) All action taken on the; WHDH 
application is void as violative of Section 409 (a) of| the Act. 
(E) The Commission erred in denying appellant’s petition for 
rehearing. 

None of these contentions is well taken. 


sending 
s station 
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A. The Commission’s action in granting the application of WHDH 
without permitting appellant to participate as an intervenor did not 
violate the Communications Act or the fifth amendment 

1. The Commission did not violate the Communications Act by denying 
appellant’s petitions to intervene 

Appellant filed two petitions to intervene in the hearing on 
the WHDH application. The first one was filed on September 
23, 1939, before the hearing was held, and the second one was 
filed December 16, 1940, after the conclusion of the hearing 
and after the Commission had issued its Proposed Findings of 
Fact and Conclusions. Both petitions were denied by the Com¬ 
mission because they were not in compliance with its rules on 
intervention. Appellant contends that these rules or their ap¬ 
plication here contravene the provisions of the Act. 

a. The statutory basis for the Commission's intervention rule 

The Communications Act has no mandatory provision with 
respect to intervention in hearings. The determination 
whether to permit or to deny intervention is committed to the 
Commission’s discretion by Section 4 (j), which provides that 
the Commission shall “conduct its proceedings in such manner 
as will best conduce to the proper dispatch of business and to 
the ends of justice.” In pursuance of this provision the Com¬ 
mission has adopted Rule 1.102, relating to intervention by 
interested parties. Rule 1.102 reads as follows: 

§ 1.102. Intervention .—Petitions for intervention 
must set forth the grounds of the proposed interven¬ 
tion, the position and interest of the petitioner in the 
proceeding, the facts on which the petitioner bases his 
claim that his intervention will be in the public inter¬ 
est, and must be subscribed or verified in accordance 
with section 1.122. The granting of a petition to inter¬ 
vene shall have the effect of permitting intervention 
before the Commission but shall not be considered as 
any recognition of any legal or equitable right or inter¬ 
est in the proceeding. The granting of such petition 
shall not have the effect of changing or enlarging the 
issues which shall be those specified in the Commis¬ 
sion’s notice of hearing unless on motion the Commis¬ 
sion shall amend the same. 
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The reasonableness of this provision should be considered in 
the light of the provisions of the Communications Act relat¬ 
ing to the duty of the Commission to hold hearings, the nature 
of radio broadcasting and the Commission’s experience under 
its old procedure, wherein intervention was virtually automatic. 

Section 309 (a) of the Communications Act provides as 
follows: 

If upon examination of any application for a station 
license or for the renewal or modification of a station 
license the Commission shall determine that public 
interest, convenience, or necessity would be served by 
the granting thereof, it shall authorize the issuance, 
renewal, or modification thereof in accordance wjith said 
finding. In the event the Commission upon examina¬ 
tion of any such application does not reach such deci¬ 
sion with respect thereto, it shall notify the applicant 
thereof, shall fix and give notice of a time aijd place 
for hearing thereon, and shall afford such applicant an 
opportunity to be heard under such rules and regula¬ 
tions as it may prescribe. 

This section was formerly Section 11 of the Radio Act of 
1927, and was brought over verbatim into the Comjmunica- 
tions Act. The House Managers in charge of H. R. 9971, 69th 
Cong., which became the Radio Act of 1927, explained the 
purpose of Section 11 as follows: 

Section 11 authorizes the licensing authority * * * 
to issue licenses upon examination of the application 
if it determines that public interest, convenience, or 
necessity would be served by the granting thereof. It 
provides, however, that in the event the licensing au¬ 
thority, upon examination of the application does not 
reach such decision with respect thereto, it shall then 
notify the applicant and fix and give notice of the 
time and place of hearing on the application.] 1 [Italics 
supplied.] 

11 6S Coug. Rec. 2563. The statement of the Senate Managers on Section 
11 is identical with that of the House Managers. See 6S Cong. Rec 25S0. 
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Thus Section 309 (a) not only does not prohibit the Com¬ 
mission from granting applications without a hearing, but 
actually makes it mandatory for it to do so if it can deter¬ 
mine from the application that public interest, convenience, 
or necessity would be served by a grant thereof. Thereby 
Congress sought to promote the full utilization of radio facil¬ 
ities in the public interest by having them assigned as promptly 
as possible while at the same time affording to applicants the 
maximum protection against unwarranted denials of licenses 
to operate radio equipment. This objective it accomplished 
by directing the Commission to grant applications without a 
hearing if it can determine from an examination of the applica¬ 
tion that public interest, convenience, or necessity will be served 
by a grant thereof, but requiring that notice and opportunity 
to be heard be given to the applicant before his application 
may be denied. It should also be pointed out that Section 309 
(a) requires that the Commission “shall notify the applicant 
thereof, shall fix and give notice of a time and place for hear¬ 
ing thereon, and shall afford such applicant an opportunity to 
be heard under such rules and regulations as it may prescribe.” 
[Italics supplied.] No such right of notice and hearing is con¬ 
ferred upon any person other than the applicant, and no duty 
rests upon the Commission to grant any person other than 
the applicant an opportunity to be heard. 

Under the old procedure the Commission permitted any per¬ 
son to intervene if his petition disclosed a substantial interest 
in the subject matter. This system, however, proved imprac¬ 
ticable, as pointed out by the Commission in its decision in 
In re Application of Hazelwood, Inc. (Docket 5698): 

Under its former rule, the Commission permitted any 
person to intervene in a hearing if his petition dis¬ 
closed “a substantial interest in the subject matter.” 
This standard was so broad and the Commission’s prac¬ 
tice under it was so loose that intervention in Commis¬ 
sion hearings came to be almost a matter lying in the ex¬ 
clusive discretion of persons seeking to become parties to 
Commission proceedings. The experience of the Com¬ 
mission during the past few years clearly demonstrated 


that the participation of parties other than the appli¬ 
cant in broadcast proceedings in a great many cases 
resulted in unnecessarily long delays and expense to 
both the Commission and applicants without ^ny com¬ 
pensating public benefit. In many cases tl)ie major 
function served by intervenors was to impede the prog¬ 
ress of the hearing, increase the size of the record, con¬ 
fuse the issues, and pile up costs to the applicant and 
to the Commission through the introduction pf cumu¬ 
lative evidence, unnecessary cross-examination, dila¬ 
tory motions, requests for oral argument and other 
devices designed to prevent expeditious disposal of Com¬ 
mission business. 12 

The Commission found that intervention under the old 
rule became virtually a matter of discretion with proposed in¬ 
tervenors, with the result that parties became numerous, hear¬ 
ings protracted, and records voluminous. Effective dispatch 
of the Commission’s business was impossible, and th^ interest 
of the public and of applicants in having new facilities licensed 
was effectively thwarted. 

It thus became apparent that interest alone was an insuffi¬ 
cient test for intervention. Due to the nature of radiobroad¬ 
casting, virtually every application for a new station or in¬ 
creased facilities involves many persons who claim to be in¬ 
terested. This is due to the fact that most such applications 
are for facilities in a community which already h^s one or 
more stations which may be fearful of the competition which 
the operation of the proposed station might entail, c|r are for 
facilities which cause electrical interference to existing sta¬ 
tions operating on the same or adjacent frequencies. In many 
situations both factors combine to increase the number of po¬ 
tentially interested persons. The situation is aggravated by 
the fact that in practically every instance the persons who 
claim interest in the proceedings are existing licensees whose 
private interests are promoted by protracted proceedings 
which delay as long as possible the establishment of compet- 


11 R., p. 104; Appendix to Appellant's Brief, p. 16. 
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ing facilities. In view of these facts there is no wonder that 
the old intervention rule did not conduce “to the proper dis¬ 
patch of business and to the ends of justice.” 

It was to remedy this situation that the present rule govern¬ 
ing intervention, quoted above, was adopted. Under this rule 
the petition must show not only the interest of the proposed in- 
tervenor but also how his participation in the hearing will be 
of assistance to the Commission in determining the issues be¬ 
fore it. This rule was not adopted, as appellant suggests, for 
the convenience of the Commission but rather because the 
Commission’s experience showed that the rights of applicants 
for new stations and the interest of the public in the maximum 
utilization of radio facilities were jeopardized by a procedure 
permitting unlimited intervention. Opportunities for delay 
and protracted proceedings which the old procedure invited 
made impossible an efficient administration of the Act and 
retarded the maximum utilization of radio facilities—primary 
objectives sought to be achieved by the Communications Act. 
Rule 1.102 has aided the Commission in attaining these ob¬ 
jectives by permitting intervention only in those cases where 
it will be of assistance in determining the matters in issue. 13 
This result has not been achieved at the expense of persons with 
a substantial interest in proceedings, as charged by appellant, 
for the Commission has been liberal in applying its intervention 
rule. Compliance is not difficult as is evident from the high 
percentage of cases in which the Commission has permitted 
intervention. 14 

6. Appellant's petitions to intervene did not comply with the Commission's 

rules 

Appellant’s petitions to intervene completely failed to com¬ 
ply with the Commission’s rule on intervention. Appellant 
made no attempt to comply with the requirements of Rule 1.102 
of the Commission’s rules relating to intervention, contending 
that the Commission had no authority to make such require- 

“ Cf: Administrative Procedure in Government Agencies, Monograph 3, 
77th Cong., 1st Sess., S. Doc. 1S6, pp. 16-21. 

14 See Hearings before Subcommittee of the Senate Committee on the 
Judiciary on S. 674, S. 675. and S. 91S, 77th Cong.. 1st Sess., pp. 1556-1559. 
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ments. 15 Its first petition to intervene, filed on September 23, 
1939, contained but 11 or 12 lines, and omitting its formal pro¬ 
visions read as follows: 

1. Petitioner operates Station KOA at Denver, Colo., 
on 830 kc with power of 50 kw. unlimited time.! 

2. The operation of Station WHDH at Bostojn, Mass., 
as proposed will cause interference to Station KOA in 
areas where KOA’s signal is now interference free. 

3. Petitioner would be aggrieved and its interests ad¬ 
versely affected should WHDH be authorized tj) operate 
as proposed. 

4. The operation of WHDH as proposed would not 
be in the public interest, convenience, and necessity. 1 ® 

No attempt was made in the petition to allege or show the 
extent of interference which would be caused to Station KOA 
as a result of the operation of WHDH on the same frequency, 
or how the intervention of KOA would in any way gssist the 
Commission in the determination of the issues at the hearing. 
Petitioner predicated its entire case on its status as the licensee 
of a dominant station on a clear channel on which the appli¬ 
cant w^as requesting authority to operate unlimited tib*e. Ac¬ 
cordingly, the Commission, on September 29, 1939, denied ap¬ 
pellant’s petition to intervene. 17 

The same observation may be made with respect fo appel¬ 
lant’s second petition to intervene, filed on December! 16, 1940, 
after the Commission had issued its Proposed Findings of Fact 
and Conclusions. In this petition appellant allegejd that it 
was the licensee of KOA at Denver, Colorado, a dominant dear- 
channel station, and that the Commission, by its Proposed 
Findings of Fact and Conclusions, had indicated that! it would 
permit Station WHDH to operate unlimited time on that fre¬ 
quency. Appellant requested that it be permitted to inter¬ 
vene in order that, as a party, it could: 

_ 

15 See Petition for Review, R., p. 12S: Appendix to Appellant's prief, p. 23. 

M R., p. 88; Appendix to Appellant’s Brief, p. 13. 

11 The order denying the petition to intervene referred to the Commission’s 
decision in a related case decided the same day. In ro application of Hazel- 
icood, Inc. (Docket No. 569S). 
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1. Renew its Motion to Dismiss the WHDH appli¬ 
cation. 

2. File a Motion to Reopen the proceeding in order 
to afford Petitioner an opportunity to introduce evi¬ 
dence to cross-examine all witnesses and otherwise to 
participate fully in the proceedings. 

3. Upon such record file Proposed Findings of Fact 
and Conclusions of Law. 

4. Have the right to file Exceptions to any proposed 
Commission decision thereafter issued. 

5. Request Oral Argument upon such proposed deci¬ 
sion and upon Exceptions thereto. 

6. In all respects participate fully in the important 
issues involved in the application of Matheson Radio 
Company, Inc. 18 

This petition, it should be noted, did not in any way sug¬ 
gest that any of the proposed findings of fact issued by the 
Commission were erroneous and, like appellant’s first petition, 
did not even allege that appellant had any evidence to intro¬ 
duce; nor did it contain any showing as to what petitioner in¬ 
tended to prove by participating in the hearing. Accordingly, 
the second petition was likewise denied, but appellant was 
given an opportunity to file a brief with the Commission as 
amicus curiae and to appear before the Commission en banc 
and to argue orally why the Commission’s proposed decision 
should not be made final. 

Appellant cites Sanders Brothers Radio Station v. Federal 
Communications Commission, 70 App. D. C. 297, 106 F. (2d) 
321; Yankee Network Inc., v. Federal Communications Com¬ 
mission, 71 App. D. C. 11, 107 F. (2d) 212; Ward v. Federal 
Communications Commission, 71 App. D. C. 166, 108 F. (2d) 
486; and Red River Broadcasting Company v. Federal Com¬ 
munications Commission, 69 App. D. C. 1, 98 F. (2d) 282, in 
support of its contention that it should have been permitted 
to intervene. The first three cases all involved questions of 
standing to sue, and in each this Court held that the allega¬ 
tions of economic injury or electrical interference made in those 


” R., pp- 543 and 544; Appendix to Appellant’s Brief, p. 49. 
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cases were sufficient to show standing to appeal. Appellant 
contends that its allegations of injury are as sufficient a^ those 
in the above cases and that it should, therefore, have been 
permitted to intervene. Without agreeing that appellant’s 
showing here is comparable to those made in the cited cases, 
and without considering the effect on those cases of the Supreme 
Court’s decision in the Sanders case, it suffices to point oijit that 
the Commission’s decision denying appellant the right to 
intervene was not based on appellant’s lack of interestj The 
Commission held that whether or not appellant had sufficient 
interest, it should not be permitted to intervene because it 
failed to show how its participation in the hearing would be of 
any assistance in the determination of the issues involved. 
This was in accordance with the Commission’s intervention 
rule, just discussed. Cases tending to show appellant’s interest 
are, therefore, not in point here. 

The Red River case is similarly not apposite here. In that 
case the Court held that a person who had failed to file with 
the Commission either a petition to intervene or a petition 
for rehearing could not appeal from a decision of thd Com¬ 
mission. This holding was based on the fact that the appel¬ 
lant had failed to exhaust its administrative remedied Ap¬ 
pellant apparently cites the Red River case as indicating that 
it should have been permitted to intervene merely because 
it filed a petition to intervene. No possible support fpr this 
view can be found in the Red River case. 

2. The Commi88ion’8 action in granting the application of WHDH without 
permitting appellant to intervene did not violate the Fifth Amendment 
of the Constitution 

I 

a. Appellant has been deprived of no property 

Appellant contends that the Commission’s action in granting 
the WHDH application without permitting it to intervene is 
in violation of the due process clause of the Fifth Amendment. 
It is not entirely clear, however, from appellant’s Notice of 
Appeal and Statement of Reasons, or from its brief, whether 
appellant’s contention is based on the ground that th^ Com¬ 
mission has failed to follow the statute or on the ground that 
the statute itself is unconstitutional. As has already been 
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amply demonstrated, the Commission’s action follows the Com¬ 
munications Act and the rules promulgated thereunder. 

Nor is there any more substance in appellant’s contention if 
it is construed to assert that the statute is unconstitutional as 
a deprivation of appellant’s property without due process of 
law. The grant of the WHDH application does not deprive 
appellant of any rights granted by its license. Its license 
merely authorizes appellant to operate specified transmitting 
equipment for a period of one year, on the frequency 850 kilo¬ 
cycles with power of 50 kilowatts, and for unlimited time. It 
does not expressly or by implication give appellant a right to 
serve any particular number of listeners or geographical area, 
or contain any provision designating appellant’s station as a 
Class I-A station. Section 301 specifically provides that “no 
such license shall be construed to create any right, beyond the 
terms, conditions, and periods of the license,” and the Supreme 
Court has held that “the policy of the Act is clear that no 
person is to have anything in the nature of a property right as 
a result of the granting of a license.” Federal Communications 
Commission v. Sanders Brothers Radio Station, 309 U. S. 470. 
See also, Trinity Methodist Church, South, v. Federal Radio 
Commission, 61 App. D. C. 311, 62 F. (2d) 850, cert, den., 288 
U. S. 599. 

The grant of the WHDH application has not affected any 
of the rights conferred by appellant’s license. Appellant can 
still operate Station KOA unlimited time on 850 kilocycles, 
with 50 kilowatts power, now, just as it did before the WHDH 
application was granted. Appellant, therefore, has not been 
deprived of any property. 

b. The procedure followed by the Commission is reasonable 

Entirely aside from the question of whether any property 
right of appellant has been affected by the grant of the 
WHDH application, the procedure followed by the Commis¬ 
sion is eminently reasonable and complies fully with the re¬ 
quirements of procedural due process. As has been pointed 
out above, the W’HDH application was granted after a hear¬ 
ing in w’hich appellant had ample opportunity to intervene 
simply by filing a petition showing that its participation in the 
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hearing would be of assistance to the Commission in the de¬ 
termination of the issues involved in the WHDH application. 
Appellant did not even make any effort to show tpat its 
participation would so assist the Commission; it tobk the 
position that it should have been permitted to intervene as 
a matter of right merely on its request for permission to do 
so. 10 As has already been pointed out above, the procedure for 
which appellant contends was once followed by the Commis¬ 
sion but was abolished because it made impossible an efficient 
administration of the Act. In its place the Commission has 
adopted the present rule, permitting all persons interested to 
intervene if they show that their participation will be of 
assistance in the determination of the issues. Surely there 
is no inherent right of intervention found in the Constitution, 
which strikes down such a reasonable condition precedent to 
the grant of permission to intervene—one which is necessary 
to the effective administration of the Act. Cj: National Labor 
Relations Board v. Pennsylvania Greyhound Lines, l\ic., 303 
U. S. 261; National Licorice Co. v. National Labor Relations 
Board, 309 U. S. 350; Pittsburgh Plate Glass Company v. Na¬ 
tional Labor Relations Board, 313 U. S. 146. 

Moreover, the denial by the Commission of appellant’s 
petition to intervene did not prevent appellant from| partic¬ 
ipating in the hearing on the WHDH application, i Under 
Rule 1.195 appellant had the opportunity, if it so desired, 
of appearing at the hearing on the W'HDH application and 
giving any relevant material and competent testimony it may 
have had. 20 Appellant did appear at the hearing, but limited 

v See Petition for Review, R. p. 12S; appendix to appellant's brieij, p. 23. 

30 Rule 1.195 reads in part as follows: 

“Communications relating to applications .—There will be maintained in 
the office of the secretary of the Commission a record of all communications 
received by the Commission relating to the merits of any application 
pending before the Commission requesting the granting, renewal, modifica¬ 
tion, or revocation of any license or construction permit, certificate of 
convenience and necessity, or rate schedule. Such record shall show the 
name and address of the person making the statement and the substance 
of such statement. When the date of hearing has been set, if the matter 
is designated for hearing, the secretary shall notify all persons shown by 
the records to have communicated with the Commission regarding the 
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its participation solely to noting an exception to the ruling of 
the Commission in denying its Petition to Intervene . 21 If 
appellant had any relevant material and competent testimony 
relating to the merits of the Matheson application, it had 
ample opportunity to present the same to the Commission 
even though it was not permitted to intervene. 

Moreover, it appears from the pleadings filed by appellant 
with the Commission after the Commission had issued its 
Proposed Findings of Fact and Conclusions, that appellant 
did not dispute the accuracy of any statements of fact or 
findings made by the Commission. Appellant filed a second 
petition to intervene, a brief amicus curiae, and participated 
in oral argument before the Commission en banc after the 
Commission issued its Proposed Findings but before the Com¬ 
mission announced its final decision, and filed a petition for 
rehearing after the Commission’s final decision. In none of 
these documents or in the oral argument did appellant chal¬ 
lenge any of the statements of fact or findings made by the 
Commission. Nor does it do so here. Appellant’s quarrel 
with the Commission was with respect to the policy to be 
followed in this case. It is difficult to see how it can be con¬ 
tended that the Constitution requires the Commission to per¬ 
mit an interested party to participate in a hearing when the 
facts in issue are not in dispute and the only disagreement 
relates to policy. It is submitted that in such a situation 
the requirements of due process are amply satisfied by a 
procedure which affords prior notice to the party of the 
grounds on which the Commission proposes to base its de¬ 
cision, and which gives to that party an opportunity before 
final decision to present to the Commission its reasons against 

merits of such matter in order that such persons will have an opportunity 
to appear and give evidence at such hearing: Provided, That in the case 
of communications bearing more than one signature, notice shall be given 
to the person first signing unless the communication clearly indicates that 
such notice should be sent to some one other than such person. 

“No such person shall be precluded from giving any relevant material 
and competent testimony at such hearing because he lacks a sufficient 
interest to justify his intervention as a party in the matter.” 

* R., pp. 178-179. 
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the adoption of such a decision. This is precisely the pro¬ 
cedure followed in the instant case. The Commission’s Pro¬ 
posed Findings of Fact and Conclusions advised appellant 
of the grounds upon which the Commission proposed to de¬ 
cide the case. Appellant was afforded an opportunity in its 
brief amicus curiae, and in its oral argument, to present to 
the Commission any argument it may have had against 
adopting as final such proposed decision. This is all due pro¬ 


cess requires. 

The constitutional argument advanced by appellant 1S thus 
clearly without merit. It has not been deprived of property 
without due process of law, both because no property right 
has been invaded and because the Commission’s procedure 
meets the requirements of due process. 


B. The Commission's action in failing to return the WHDH application 
as defective and in amending its rules and regulations in the hearing on 
the WHDH application was not arbitrary and capricious 

Appellant contends that the decision and order of the 
Commission was arbitrary and capricious in two respects: 
(1) The application of WHDH was defective because it re¬ 
quested a facility which the Commission could not graht under 
Rule 3.22 and Rule 3.25, and, in any event, because the ap¬ 
plication was not accompanied by a petition for modification 
of the rules, as required by Rules 1.71 and 1.72. Appellant 
contends that the Commission was, therefore, requjired, in 
accordance with Rule 1.72, to return the application as de¬ 
fective. (2) The Notice of Hearing issued by the Commis¬ 
sion did not indicate that any amendment of the Commis¬ 
sion’s Rules and Regulations was contemplated, whereas the 
final action of the Commission did amend the Comi^ission’s 
rule by removing the frequency 850 kilocycles from the group 
of frequencies enumerated in Rule 3.25 (a) to those enumer¬ 
ated in Rule 3.25 (b). 

/. The Commission was not required to return the application of WHDH as 

defective 

The WHDH application was filed on October 25, 1938, and 
requested authority to operate unlimited time with power of 
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5 kilowatts on 830 kilocycles, the frequency on which KOA 
was also authorized to operate. Under the Commission’s rules 
then in effect, only one station was permitted to operate 
nighttime on 830 kilocycles (S50 kilocycles after the shift in 
frequencies made necessary by the North American Regional 
Broadcasting Agreement). Under Rule 1.71 and 1.72, which 
became effective after the filing of the WHDH application, 
applications which request an assignment not in accordance 
with the Commission’s Rules and Regulations must be accom¬ 
panied by a petition to modify the rules. If not so accom¬ 
panied, the rule provides that the application is defective 
and will not be considered by the Commission. 

The WHDH application, however, was not defective under 
the rules in effect at the time it was filed. 22 Under those rules 
an application was not considered defective if filed in accord¬ 
ance with the Commission’s regulations with respect to the 
form used, manner of execution, and completeness of answer 
to questions. 23 The WHDH application did comply with 
these regulations. 24 It was in writing, under oath of the ap- 

23 Even if the application were defective under the rules, it would not 
be error for the Commission not to return the application as defective. 
The rules governing the filing of applications are for the convenience of 
the Commission and may be waived by it in its discretion. Board of Tax 
Appeal* v. United States, 59 App. D. C. 161, 37 F. (2d) 442, cert. den. 
281 U. S. 731; Consumers Power Co. v. "National Labor Relations Board, 
113 F. (2d) 3S (C. C. A. 6). See Brotherhood of Locomotive Firemen and 
Enginemen v. Kenan, 87 F. (2d) 651, 654 (C. C. A. 5), cert. den. 301 U. S. 687. 

M See Rule 104.1 which provided as follows: 

“Any application which is not filed in accordance with the Commission's 
regulations with respect to the form used, manner of execution and com¬ 
pleteness of answer to questions therein required, will not be considered 
by the Commission. Each such application shall be returned to the appli¬ 
cant by the Secretary of the Commission, together with a brief statement 
of the respect in which it is defective.” 

11 The relevant rules and regulations in effect at the time the application 
was filed provided in part as follows: 

“103.1. Each application for an instrument of authorization shall be 
made in writing, under oath of the applicant, and on forms furnished by 
or in the manner prescribed by the Commission. * * 

“103.7 Each application for construction permit * * * with respect 
to the number of copies and place of filing, shall be submitted as follows: 

* * * 2 copies direct to Washington, D. C.” 

“103.9 Each application shall be specific with regard to frequency or 
frequencies, power, hours of operation, and all other terms of the instru- 
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plicant, and on forms furnished by the Commission; two 
copies of the application were filed with the Commission at 
its offices in Washington, D. C.; the application was specific 
with regard to the frequency, power, hours of operation] and 
all other terms of the instrument of authorization requested; 
and the applicant’s answer to the questions set forth in the 
application forms were complete. It was, therefore, Avail¬ 
able for consideration by the Commission under Sectiop 308 
of the Communications Act. 

The fact that the WHDH application was still pending With¬ 
out final action by the Commission when Sections 1.7} and 
1.72 of the Commission’s rules were promulgated and jmaae 
effective did not require the return of the application ulicon- 
sidered. 25 As the Commission pointed out in its decisiofi and 
order on the petition for rehearing: 

We think the determination as to whether we should 

i 

have returned the application, which was proper jwhen 
filed, required further data or information, acted upon 

the application as filed, or taken any other actioi} with 

— 

ment of authorization requested. An application for broadcast facilities 
in the band 5o0 kc. to 1000 kc. shall be limited to one specific fre¬ 
quency * * 

Rules 103.1, 103.7, 103.0, and 104.1 were superseded by Section 4.pi and 
4.02 of the rules effective January 1, 1030 (see pp. 2S30 and 2S31, Federal 
Register) which in turn were superseded by Sections 1.71 and 1.72 of 
the present rules of the Commission adopted August 1. 1930, as amended 
December 20, 1940. These rules were further amended on May 27, 1041, 
but these changes do not affect, the issues involved. 

“ Sections 1.71 and 1.72 provide in part as follows: 

“1.71. * * * In cases where an applicant desires a modificatkjn of a 

rule or regulation, he shall submit a formal petition setting forth the desired 
change and reasons in support thereof * * 

“1.72. (a) Applications which are defective with respect to completeness 
of answers to required questions, execution, or other matters of aj purely 
formal character will not be received for filing by the Commission unless the 
Commission shall otherwise direct. 

(b) Applications which have been received for filing but which are not 
in accordance with the Commission’s rules, regulations, or other requirements 
will be considered defective. * * * Such defective applications ^jvill not 

be considered by the Commission.” 


The rules as copied above are those which were in effect on December 17, 
1940. Some minor amendments have been made since that time, bjut they 
do not affect the issues on this appeal. 
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respect to it, was a matter committed solely to our dis¬ 
cretion by Section 4 (j) of the Communications Act 
which empowers us to conduct our proceedings in such 
a manner as “will best conduce to the proper dispatch 
of business and to the ends of justice.” See also Fed¬ 
eral Communications Commission v. The Pottsville 
Broadcasting Company, 309 U. S. 134. 26 

Appellant has failed to show in its Notice of Appeal and 
Statement of Reasons, and in its brief, why the action of the 
Commission in failing to apply Rule 1.72 retroactively was 
arbitrary or capricious. The Commission found that it would 
be more conducive to the ends of justice and to the dispatch 
of business to continue with the consideration of the WHDH 
application as filed than to apply Rule 1.72 retroactively. Ap¬ 
pellant merely repeats the general allegation that the Com¬ 
mission should have returned the application as defective, but 
does not cite any authority in support of its contention nor 
does it show how the action of the Commission was in any way 
arbitrary or capricious or resulted in any prejudice to appellant 
or anyone else. 

2. The Commission committed no error in amending its rules and regula¬ 
tions in the hearing on the WHDH application 

Appellant contends that the Commission was without power 
to amend Section 3.25 of its Rules and Regulations in the hear¬ 
ing on the WHDH application. It bases this assertion on 
the fact that amendment of the rule was not listed as an issue 
in the Commission’s second notice of hearing; although the 
first notice of hearing did refer to a possible amendment or 
modification of the rules, the second one omitted all such 
reference. 

The answer to this contention is twofold: first, the statute 
does not require the Commission to give notice of the promulga¬ 
tion or amendment of rules and regulations, and, second, such 
notice was given in the Commission’s Proposed Findings and 
Conclusions before the amendment was adopted. 

Section 303 confers on the Commission the power to make 


“ R., p. 847; Appendix to Appellant’s Brief, p. 73. 
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rules and regulations. With the exception of regulations re¬ 
sulting in a change in the frequencies, authorized power, o^* the 
times of operation of any station—where if the consent of the 
station is not obtained, a public hearing is necessary 27 —ncJ par¬ 
ticular procedure is prescribed for the Commission to follqw in 
promulgating regulations. The determination of the manner 
in which regulations should be adopted or amended is, there¬ 
fore, a matter within the Commission’s discretion, ancl the 
Commission is free to choose any method which “will best} con¬ 
duce to the proper dispatch of business and to the ends of 
justice.” Since there is thus no legal requirement that the 
Commission hold any hearing or give any advance notice with 
respect to the adoption or amendment of its Rules and Regula¬ 
tions, appellant cannot complain of any lack of notice concern¬ 
ing the amendment of Rule 3.25. 

In fact, however, appellant and all other interested persons 
did have advance notice of the proposed amendment to Rule 
3.25. Whether the first or second notice of hearing, or either 
of them, was sufficient notice that the Commission cohtem- 
plated amending its rules, is irrelevant so far as appellant is 
concerned, for it was not a party to that proceeding. It id diffi¬ 
cult to see, therefore, how the change in the issues could have 
misled appellant. The fact remains that before the Coiinmis- 
sion did amend Rule 3.25 it gave public notice of its intention 
to do so in the Proposed Findings of Fact and Conclusions. 
Not only appellant but also the clear-channei group, composed 
of 13 independently owned stations, were permitted to file a 
brief and to argue before the Commission en banc on the issues 
involved in the amendment of Rule 3.25. Not until after these 
briefs were filed and oral arguments held did the Commission 
adopt its final order amending Rule 3.25. This procedure af¬ 
forded to appellant notice and a full opportunity to present its 
views to the Commission before the amendment was adapted. 
The fact that the Commission chose to announce the proposed 
amendment in its Proposed Findings of Fact and Concl jsions 
in the WHDH proceeding did not in any way operate to qimin- 
— 

17 As will be shown under C infra . the amendment of Rule 3.25 djoes not 
result in a change in the frequency, authorized power, or times of operation 
of KOA. ! 
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ish appellant’s opportunity to present its views to the 
Commission. 

C. The Commission’s action in granting the VVHDH application without 
permitting appellant to intervene in the hearing did not violate section 
303 (f) of the Communications Act 

Section 303 (f) empowers the Commission to: 

* * * Make such regulations not inconsistent with 
law as it may deem necessary to prevent interference 
between stations and to carry out the provisions of this 
Act: Provided, however, That changes in the frequen¬ 
cies, authorized power, or in the times of operation of 
any station shall not be made without the consent of the 
station licensee unless, after a public hearing, the Com¬ 
mission shall determine that such changes will promote 
public convenience or interest or will serve public neces¬ 
sity, or the provisions of this Act will be more fully com¬ 
plied with. 

The Commission contends that the grant of the WHDH ap¬ 
plication and the amendment of Rule 3.25 did not result in a 
change in KOA’s frequency, power, or hours of operation, and 
that, therefore, neither KOA’s consent nor a public hearing was 
necessary. As the Commission pointed out in its decision and 
order on appellant’s Petition for Rehearing: 

Neither the amendment to Sec. 3.25 nor the grant 
of the Matheson application, however, effected a change 
in the frequency, authorized power, or in the time of 
operation of petitioner’s station KOA. The hours of 
operation of Station WHDH w’ere changed (increased), 
but that station expressly requested this change in its 
application and hence consented thereto. It is clear, 
therefore, that our action of April 7, 1941, amending 
Sec. 3.25 did not violate Sec. 303 (f) of the Act. 28 
Before the WHDH application was granted, KOA was au¬ 
thorized to operate on 850 kilocycles (frequency) with 50 
kilowatts pow’er (authorized power), unlimited time (times of 
operation). KOA is still authorized to operate on 850 kilo- 


“ R., p. 830; Appendix to Appellant’s Brief, p. 7S. 
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cycles, with 50 kilowatts power, unlimited time. SectioJi 303 
(f) is, therefore, clearly inapplicable. 

Appellant, however, contends, on page 25 of its brief,j that 
the Commission misreads Section 303 (f) of the Act. Appel¬ 
lant points out that the expression used in Section 30$ (f) 
“change in frequency/’ rather than “change of frequency!” It 
is appellant’s position that there is a difference betweejr the 
words “in” and “of,” and that the Commission’s action grant¬ 
ing the WHDH application resulted in a change in frequen¬ 
cies, though—it apparently concedes—not a change oj fre¬ 
quencies because the Commission’s action “had the effect of 
changing appellant’s assignment from one which was inter¬ 
ference free both nationally and internationally to one iupon 
which there will be large areas of interference resulting iinme- 
diately from the operation of WHDH and prospectively!from 
other stations located both w’ithin and without the Ujnited 
States.” 

This is just a restatement of appellant’s contention. The 
expressions “change in” and “change of” are clearly synony¬ 
mous; it is purely a matter of literary choice whether one or 
the other is used. This is particularly true in the instantj case, 
for the expression “change in” applies not only to frequency 
but also authorized power and times of operation. It is jobvi- 
ous that the only change in authorized power possible isj from 
one amount to another; similarly with respect to time of'oper¬ 
ation. The expression “change in” is clearly used in the same 
sense throughout Section 303 (f). From the context there can 
be no doubt that “change of” is the only logical meaning which 
can be attributed to the expression. Appellant’s argument, 
therefore, is palpably without merit. 

What appellant is obviously attempting to do is to extend 
the protection of Section 303 (f) to changes in the area served 
by a station in addition to changes in the frequency, authorized 
power, or times of operation. This apparently is on the theory 
that a change in service area is a change in frequency, pow- 
ever, as has already been pointed out the amendment ofj Rule 
3.25 and the grant of the WHDH application do not ib fact 
affect KOA’s service area as defined by the Commission’s Sltand- 
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ards of Good Engineering Practice. Moreover, this objection 
aside, appellant’s view finds no support in the statute. Sec¬ 
tion 303 (h) gives to the Commission authority to establish 
areas or zones to be served by any station but makes the power 
permissive, not mandatory. The Commission has not estab¬ 
lished service areas for standard broadcast stations but has 
done so, for allocation purposes only, for High Frequency and 
Television stations. 29 If Congress had intended changes in 
service areas to be comprehended within Section 303 (f) it 
w'ould have made the provisions of Section 303 (h) mandatory 
instead of permissive and would have included such changes 
specifically in Section 303 (f). By not doing so Congress has 
clearly shown that it conceives changes in service areas and 
changes in frequencies to be separate and distinct. 

The legislative history of Section 303 (f), moreover, sup¬ 
ports the construction contended for by the Commission. The 
proviso in Section 303 (f) was carried over with some changes 
from Section 4 (f) of the Radio Act of 1927. That provision 
authorized the Commission to: 

(f) Make such regulations not inconsistent with law 
as it may deem necessary to prevent interference be¬ 
tween stations and to carry out the provisions of this 
Act: Provided, however, That changes in the wave 
lengths, authorized power, in the character of emitted 
signals, or in the times of operation of any station, shall 
not be made without the consent of the station licensee 
unless, in the judgment of the commission, such changes 
will promote public convenience or interest or will serve 
public necessity or the provisions of this Act will be 
more fully complied with. 

It should be noted that in carrying over this proviso the re¬ 
quirement with respect to changes in the character of emitted 
signals is deleted and there is added the necessity of holding a 
hearing before making the changes provided for by the section 
if consent of the licensee is not obtained. These alterations are 
not relevant here, for irrespective of the procedure to be used, 


See Rules 3.223 and 4.223. 
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the things which cannot be changed without consent or a hear¬ 
ing remain the same under both statutes (with the exception 
of the character of emitted signals); the dispute on construc¬ 
tion between appellant and the Commission relates tp the 
things to be changed and not to the procedure for making the 
changes. 

Significantly, however, Section 4 (f) of the Radio Act of 
1927 speaks of changes in “wave lengths” instead of “fre¬ 
quency.” In the early days of radio, the channel on which a 
station operated was expressed in terms of wave lengths 
(meters) rather than frequency (kilocycles). There can be 
no doubt that the only change possible in a wave lengtji is a 
change from one wave length to another. A change ih the 
area served by a station can by no stretch of the imagiiiation 
be construed as a change in “wave length.” To do so would 
attribute a wholly artificial meaning to the expression. The 
same result follows in the Communications Act where the! word 
“wave length” was changed to “frequency.” ThiSchange was 
made because “frequency” rather than “wave length” had 
become the accepted manner for describing the channel on 
which a station operates. 30 It is, therefore, as incongruous to 
construe a change in service area as a change in “frequency” as 
it would be if the expression “wave length” had continued to 
be used. 

The cases cited by appellant on page 27 of its briefj 31 not 
only do not rebut the Commission’s argument but indirectly 

*° This is clear from the following colloquy in the Senate Committee hear¬ 
ings between the then Chairman of the Federal Radio Commission and 
Senator White: 

“Mr. Sykes. * * * In several places in the hill the words ‘wave) length* 
is used separately or in connection with the word ‘frequency*. The word 
‘frequency’ is sufficient and preferable in every case. 

“Senator White. That criticism, I think, is sound. I think the Chairman 
will recall that when we were working on this Act in 1927 the word ‘fre¬ 
quency’ was not quite so common as it is now.” 

Hearings before Senate Committee on Interstate Commerce on S. 2910, 73d 
Cong., 2nd Sess., p. 45. 

“ Saltzman v. Stromhery-Carlson Telephone Mfg. Co., 60 App. D. C. 31, 40 
F. (2d) 612; Courier-Journal Company v. Federal Radio Commission, 60 App. 
D. C. 33, 46 F. (2d) 614; Westinyhouse Electric and Manufacturing Co. v. 
Federal Radio Commission, 60 App. D. C. 53, 47 F. (2d) 415. 


I 
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support it. In all of those cases the Commission had changed 
the assignment of the appellant’s stations from one frequency 
to another without their consent and without holding a hear¬ 
ing, and this Court reversed the action of the Commission. 
The Commission concedes that under Section 303 (f) of the 
Act regulations having such a result could not in the absence 
of consent be adopted without a hearing. 3 - What the Com¬ 
mission contends is that Section 303 (f) contemplates a change 
from one frequency to another and not changes in the service 
areas of stations. There is nothing to the contrary in the 
cases cited by appellant. 

D. The Commission’s action did not violate section 409 (a) of the 

Communications Act 

Section 409 (a) of the Communications Act provides as 
follows: 

Any member or examiner of the Commission, or the 
director of any division, when duly designated by the 
Commission for such purpose, may hold hearings, sign 
and issue subpoenas, administer oaths, examine wit¬ 
nesses. and receive evidence at any place in the United 
States designated by the Commission; except that in 
the administration of title III an examiner may not be 
authorized to exercise such powers with respect to a 
matter involving (1) a change of policy by the Com¬ 
mission, (2) the revocation of a station license, (3) new 
devices or developments in radio, or (4) a new kind 
of use of frequencies. In all cases heard by an examiner 
the Commission shall hear oral arguments on request 
of either party. 

Appellant contends that the action of the Commission in 
granting the application of WHDH and transferring the fre¬ 
quency 850 kilocycles from those frequencies enumerated under 
Rule 3.25 (a) to those under Rule 3.25 (b) , constitutes a change 
in Commission policy within the meaning of Section 409 (a), 
and that therefore the hearing on the WTIDH application 
should not have been held before an examiner. 

"These actions were taken under Section 4 (f) of the Radio Act of 1927 
which did not require a hearing. 
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Even if it be assumed arguendo that the action of the (pom- 
mission granting the application of WHDH and amerjding 
Rule 3.25 did constitute a change of policy, appellant capinot 
complain of any purported violation of Section 409 (a). As 
has already been pointed out, the Commission can grant ap¬ 
plications or amend its regulations without holding any hear¬ 
ing; the protection of the hearing is for the applicant. jThis 
being so, it is difficult to see how appellant is prejudiced by 
the fact that the Commission did hold a hearing, but h<dd it 
before an examiner and not before a member of the vom- 

I 

mission. 33 


The Commission’s action, however, in granting the WHDH 
application and amending Rule 3.25 did not in fact constitute 
a change in Commission policy. This is clear from the history 
of clear channels. The Radio Act of 1927 became law on j Feb¬ 
ruary 23, 1927. Its passage was precipitated by the so-<jalled 
“break-down of the law” which folio-wed an opinion of the 
Attorney General of July 8, 1926, 34 holding that the Secretary 
of Commerce, under existing law, had no power to restrict the 
operations of stations with respect to frequency, power, or hours 
of operation. Broadcast stations in the United States took 
advantage of this situation to broadcast on whatever fre¬ 
quencies they pleased, wdth any power they desired, and when¬ 
ever they chose. The result was utter chaos. In its attempt 
to bring about order, the Federal Radio Commission undertook 
at once to put into effect a general reallocation. Thi^ pre¬ 
liminary reallocation, it soon became apparent, was not giving 
satisfactory results. As a partial step in ameliorating the sit¬ 
uation, the Commission, on December 1,1927, ordered twenty- 
five channels cleared either entirely or partially. 33 


” The procedure followed in this case was recently used by the Commission 
under Order 84. That order announced that the Commission was consider¬ 
ing adopting a regulation on multiple ownership—which was set f<|rth in 
the order—and gave all interested parties an opportunity to file briefs 
and argue orally. That is what was done in the instant case. The Com¬ 
mission announced in its Proposed Findings of Fact and Conclusions that 
it proposed to amend Rule 3.25 and gave to appellant and the clear channel 
group the opportunity to file hriefs and argue orally before the Comijiission 
en banc on the issues involved, 

“ 35 Op. A. G. 126. 

“ See Second Annual Report of Federal Radio Commission, page 9. 
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In the meantime, the Commission continued its endeavor to 
work out an allocation policy for broadcast stations. It invited 
and received the best engineering advice. As a result of this 
advice, the Commission, on August 30,1928, promulgated Gen¬ 
eral Order No. 40 5,1 as the first step towards putting into effect 
a new allocation system. This order established three types 
of channels for service by radiobroadcast stations in the United 
States: Clear channels—for use by stations to provide good 
service to rural and remote listeners; regional channels—for 
use by stations to provide service primarily to metropolitan 
districts and rural areas contiguous thereto; and local chan¬ 
nels—for use by stations to provide service primarily to cities 
or towns and suburban or rural areas contiguous thereto. 37 

On June 23, 1939, the Commission, after an extensive 
hearing, adopted new rules and regulations governing stand¬ 
ard broadcast stations and Standards of Good Engineering 
Practice concerning standard broadcast stations, effective 
August 1, 1939. These rules did not affect the basic plan of 
allocation of broadcast facilities, but sought to coordinate 
the plan of allocation of broadcast stations within the United 
States with that set up by the North American Regional 
Broadcasting Agreement. As under former rules, the three 
classes of channels provided were clear, regional, and local. 
The principal changes were these: The new definitions estab¬ 
lishing these classes of channels clarified the purpose of each 


* id., page 48. 

37 The following statement was issued by the Federal Radio Commission 
together with General Order No. 40: “The Commission is furthermore 
convinced that within the band of frequencies devoted to broadcasting, 
public interest, convenience, or necessity will best be served by a fair 
distribution of different types of service. Without utteniytini/ to determine 
how many channclx should he devoted to the various types of service , 
the Commission feels that a certain number should be devoted to stations 
so equipped and financed as to permit the giving of a high order of service 
over as large a territory as possible * * * a certain number of other 

channels should be given over to stations * * • as to which there will 

be large intermediate areas in which there will be objectionable inter¬ 
ference. Finally, there should be a provision for stations which are dis¬ 
tinctly local in character and which aim to serve only the smaller towns 
in the United States. * * * ” [italics supplied.] (Second Annual 

Report of Federal Radio Commission, page 16S.) 
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class of channel, and in general established the normal pro¬ 
tection for stations operating on these channels. 38 

It is clear from the foregoing that the amendment ^vith 
respect to the single frequency 850 did not change, but}, on 
the contrary, continued the policy maintained by the Com¬ 
mission prior to April 7, 1941, of providing two classes of 
clear channel service. Both classes of clear channel stations 
are “designed to render primary and second service over an 
extended area and at relatively long distances.” 3 The amend¬ 
ment merely effected a shift in one frequency within the 
established policy and by no means a change of policy. 

Appellant apparently contends on Pages 31 and 32 o^ its 
brief that the Commission itself considered that the g)rant 
of the WHDH application involved a change of policy] It 
deduces this from the fact that the first notice of hearing 
contained an issue concerning the possible modification of 
Pules 3.22 and 3.25, and the hearing on this issue was sched¬ 
uled to be heard before a commissioner, while the second notice 
of hearing raised the issue whether the application could be 
granted under the rules properly interpreted and applied, and 
the hearing on this issue was scheduled before an examiner. 
No explanation for the change appears in the record but a 
simple explanation is available. The second issue in the orig¬ 
inal notice of hearing raised the possibility of modifying the 
entire allocation system with respect to clear channels. The 
second notice of hearing, however, restricted the inquiry to 
the question of whether the objective of the general alloca¬ 
tion system would be better achieved in this particular case 
by keeping 850 kilocycles a I-A channel or by permitting 
duplicate nighttime operation on the channel. In the first 
case, the possibility existed of changing the entire clear chan¬ 
nel system, while in the second, only a question of the pfoper 
application of that policy was involved. It was, therefore, 
natural for the Commission to schedule the hearing involving 
the broad principles covered by the first notice of hearing 

3,1 See Page 3S. Fifth Animal Report, Federal Communications Com¬ 
mission. 

“’See Section 3.22 of the Rules of the Commission. 
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before a Commissioner, and to change to an examiner when 
the issues were narrowed. 

E. The Commission did not err in denying appellant’s petition for 

rehearing 

Appellant’s petition for rehearing was filed on April 25, 
1941, and set forth in substance the same grounds for the al¬ 
leged invalidity of the Commission’s action as are contained 
in the Notice of Appeal and Statement of Reasons. The 
petition did not in any way allege that any of the Commis¬ 
sion’s findings of fact were erroneous or that at a rehearing 
appellant could produce evidence to show that public interest, 
convenience, or necessity would not be served by a grant of 
the WHDH application. As has already been pointed out 
above, the reasons advanced by appellant, both in its petition 
for rehearing and in the Notice of Appeal and Statement of 
Reasons, did not allege any invalidity in the Commission’s 
action, nor did it show wherein the setting aside of the grant 
of the WHDH application would be in the public interest. 
Accordingly, there could not have been any possible abuse 
of discretion by the Commission in refusing to grant appel¬ 
lant’s petition for rehearing. The Commission, therefore, 
committed no error in refusing to grant appellant’s petition 
for rehearing. 

CONCLUSION 

Both because appellant has no standing to maintain this 
appeal, and because it has failed to show any invalidity in the 
Commission’s action, it is respectfully submitted that the 
appeal should be dismissed. 

Respectfully submitted. 

Federal Communications Commission, 
By Telford Taylor, 

General Counsel. 
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Assistant General Counsel . 

Harry M. Plotkin, 

Counsel. 
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Counsel. 
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I. PRELIMINARY STATEMENT. 

This appeal was taken on June 7,1941 from a decision of 
the Federal Communications Commission granting jthe ap¬ 
plication of the Matheson Radio Company, Inc. (jlierein- 
after sometimes called Matheson) for a construction per¬ 
mit to increase power and operate unlimited time on the 
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850 kilocycle frequency at Boston, Massachusetts. Appel¬ 
lant is the licensee of Radio Station KOA licensed to oper¬ 
ate on the 850 kilocycle frequency, at Denver, Colorado. 
Intervener is the licensee of radio station WEEU which 
operates on the frequency of 850 kilocycles with one kilo¬ 
watt power daytime only at Reading, Pennsylvania, and 
has pending an application before the Commission to oper¬ 
ate unlimited time with increased power. 

H. STATEMENT OF FACTS. 

Appellant in its brief (pp. 2-6) has fully outlined the pro¬ 
cedure before the Commission with reference to the appli¬ 
cation of the Matheson Radio Company, Inc., however, in 
order to clarify intervener’s position it should be added that 
intervener was granted leave to intervene in the hearing 
on the Matheson application before the Commission and 
participated in the proceedings throughout. Intervener has 
pending before the Commission an application to operate 
unlimited time on the frequency of 850 kilocycles with in¬ 
creased power, the grant of which application might be pre¬ 
cluded if appellant’s position is sustained by this Court. 

in. SUMMARY OF ARGUMENT. 

The appeal should be dismissed for the reason that ap¬ 
pellant failed to qualify itself as entitled to intervention 
before the Commission in the proceeding on the Matheson 
application, because of an apparent misconception of its 
rights and duties under the Communications Act and the 
rules and regulations adopted pursuant thereto. Because 
of procedural errors committed before the Commission ap¬ 
pellant has in effect failed to exhaust its administrative 
remedies and is therefore not entitled to maintain its ap¬ 
peal before this Court. 
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IV. ARGUMENT. 

I 

1. The Commission acted with proper authority wh4n it 
denied the first Petition to Intervene filed by appellant be¬ 
fore the Commission as the Petition failed to set out any 
private or public interests, which would have been affected 
by a gTant of the Matheson application, requiring the Com¬ 
mission to grant said Petition. 

The Supreme Court has said that “the subordinate (Ques¬ 
tions of procedure in ascertaining the public interest, when 
the Commission’s licensing authority is invoked—the sjeope 
of the inquiry, whether applications should be heard |con¬ 
temporaneously or successively, whether parties should be 
allowed to intervene in one another’s proceedings, and simi¬ 
lar questions—were explicitly and by implication left to the 
Commission’s own devising, so long, of course, as iQ ob¬ 
serves the basic requirements designed for the protection 
of private as well as public interest.” (Federal Comrkuni - 
cations Commission v. Pottsville Broadcasting Co., 6f0 S. 
Ct. 437, 439; 309 U. S. 134, 138) 

Whether the rule 1 of the Commission regarding interven¬ 
tion violates due process, as suggested by appellant, need 
not be considered here. The reasons which led to the adop¬ 
tion of the rule are fully stated in the Commission’s deci¬ 
sion on Petition of Orlando Broadcasting Company, Inc. 
(See pp. 14-20 Appendix, appellant’s brief.) From a read¬ 
ing of the rule and the reasons for its adoption it seems 
clear that the minimum required of appellant was to (show 
the nature and extent of its grievance before it could expect 
the Commission to act favorably upon its Petition to ijnter- 
— 

i 1.102 INTERVENTION.—Petitions for intervention must set forlth the 
grounds of the proposed intervention, the position and interest of the petitioner 
in the proceeding, the facts on which the petitioner bases his claim tbat his 
intervention will be in the public interest, and must be subscribed or Verified 
in accordance with section 1.122. The granting of a petition to intervene 
shall have the effect of permitting intervention before the Commission btjit shall 
not be considered as any recognition of any legal or equitable right or interest 
in the proceeding. The granting of such petition shall not have the effect of 
changing or enlarging the issues which shall be those specified in the Commis¬ 
sion’s notice of hearing unless on motion the Commission shall amend the same. 
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vene. This, appellant failed to do. 2 The only allegation 
contained in said Petition to Intervene, which offered a pos¬ 
sible basis for intervention, was allegation #2 which stated: 
“The operation of station WHDH at Boston, Mass., as pro¬ 
posed will cause interference to Station KOA in areas 
where KOA’s signal is now interference-free.” Assuming 
this to be true, nothing contained in said Petition alleged 
that any public or private right existed to maintain the 
KOA signal in the affected areas. Undoubtedly, many ap¬ 
plications granted by the Commission cause interference 
to stations within their interference-free service areas, but 
this does not necessarily give such stations a right to in¬ 
tervene. The facts to be determined would seem to be:— 
to what area does the station render an established service 
and to what area is it entitled to maintain service free of 
interference? Appellant therefore, failed to apprise the 
Commission of its rights in the premises, and having failed 
to do so cannot now be heard to complain. (See Red River 
Broadcasting Co. v. Federal Communications Commission , 

2 PETITION TO INTERVENE. 

National Broadcasting Company, Inc. files this Petition to Intervene in the 
above-entitled matter. In support thereof it asserts: 

1. Petitioner operates station KOA at Denver, Colorado, on 830 kc. with 
power of 50 kw. unlimited time. 

2. The operation of station WHDII at Boston, Mass., as proposed will cause 
interference to station KOA, in areas where KOA’s signal is now interference 
free. 

3. Petitioner would be aggrieved and its interests adversely affected should 
WHDH be authorized to operate as proposed. 

4. The operation of WHDH as proposed would not be in the public interest, 
convenience and necessity. 

Respectfully submitted, 

NATIONAL BROADCASTING COMPANY, INC. 

A. L. ASHBY 

PHILIP J. HENNESSEY, JR. 

HENRY LADNER 

JOHN J. HURLEY 
Its Attorneys 
201 Normandy Building 
Washington, D. C. 

By PHILIP J. HENNESSEY, JR. 

Dated this 23rd day of September, 1939. 
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98 Fed. (2d) 282, 286; Yankee Network, Inc . v. Federal 
Communications Commission, 107 Fed. (2d) 212, 217.) 

"Whether the second Petition to Intervene filed by appel¬ 
lant was sufficient is immaterial. The second Petition to 
Intervene was filed shortly after the Commission announced 
its proposed findings and decision in the Matheson cjise, 
and requested that the Commission reopen the record, per¬ 
mit appellant to examine the witnesses, present evidence, 
and in effect, rehear the case. It is obvious that if the 
Commission were to grant such relief, administrative pro¬ 
cedure could very easily be a never ending process. (See 
Colorado Radio Corporation v. Federal Communications 
Commission, 118 Fed. (2d) 24, 26, 27.) And this is par¬ 
ticularly applicable here where appellant filed a prior peti¬ 
tion to Intervene which was defective. 


2. The Commission properly acted within its authority 
when it denied appellant’s Petition for Rehearing. 


Appellant, for reasons heretofore given, was foreclosed 
from raising the questions it endeavored to present ip its 
Petition for Rehearing (pp. 52-63 Appendix, appellant’s 
brief). Even, however, had appellant not been entirely 
foreclosed, it failed in its Petition for Rehearing to ljiake 
any definite or specific showing that the result obtained by 
the Commission was not supported by the evidence of , rec¬ 
ord, or evidence in its possession which would have chajiged 
the result. “The public is not likely to suffer if thej evi¬ 
dence is not sufficiently strong to prevent the appellant 
from forgetting it at the proper time in his own bejhalf. 
And, after all, the Commission is the chief protector of the 
public interest”. ( Colorado Radio Corporation v. Federal 
Communications Commission, Supra) 
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V. CONCLUSION. 

Wherefore, the premises considered, it is respectfully 
requested that the appeal be dismissed. 

Respectfully submitted, 

Berks Broadcasting Company, 

By 

Arthur H. Schroeder, 

Geo. 0. Sutton, 

Its Attorneys, 

1038 National Press Building, 
Washington, D. C. 
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IN THE 

United States Court ol Appeals 

for the District of Columbia 

No. 7933 J 

I 

NATIONAL BROADCASTING COMPANY, IN<i 

Appellant 

v. 

FEDERAL COMMUNICATIONS COMMISSION 

Appellee 

NOTICE OF INTENTION TO INTERVENE. 

Comes now Berks Broadcasting Company, a Pennsyl¬ 
vania corporation, by its attorney, George 0. Suttoni, and 
pursuant to Section 402 (d) of the Communications Act 
of 1934, states that it is an interested party and is entitled 
to participate in the proceedings on the above-style ji ap¬ 
peal and hereby gives notice of its intention to intervene 
therein for the reasons hereinafter given. 

| 

Berks Broadcasting Company, 

I 

By: Geo. 0. Sutton, 

1038 National Press Building, 
Washington, D. C. 

June 27, 1941. 
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VERIFIED STATEMENT OF INTERVENER’S 

INTEREST. 

District of Columbia, City of Washington, ss: 

George 0. Sutton, being first duly sworn, states that he 
is attorney for Berks Broadcasting Company, licensee of 
Radio Station WEEU, Reading, Pennsylvania, and that no¬ 
tice of intention to intervene in the above-styled appeal 
has been duly filed, and that intervener’s interest is as 
follows: 

1. Matheson Radio Company, Inc. (WHDH) by a deci¬ 
sion of the Federal Communications Commission rendered 
March 26, 1941, effective April 7, 1941, was granted a 
construction permit to operate unlimited time on the fre¬ 
quency of 850 kilocycles with power of 5 kilowatts at Bos¬ 
ton, Massachusetts. Intervener participated in the hear¬ 
ing and oral argument before the Federal Communications 
Commission in this proceeding. In its decision on said 
proceeding the Federal Communications Commission in 
granting the application of Matheson Radio Company, Inc. 
(WHDH) further ordered that Rule 3.25 (a) be amended 
so as to permit duplicate nighttime operation on the fre¬ 
quency of 850 kilocycles, nighttime operation on said fre¬ 
quency having been theretofore limited to Radio Station 
KOA, Denver, Colorado. In its notice of appeal and rea¬ 
sons therefor, appellant requests that said decision and 
order of the Federal Communications Commission be re¬ 
versed. Intervener’s Radio Station WEEU operates on 
the aforementioned frequency of 850 kilocycles daytime 
only and has pending an application to operate unlimited 
time on said frequency. A reversal of the aforementioned 
decision of the Federal Communications Commission, as 
requested by appellant, would result in Rule 3.25 (a) being 
restored to its original status, thus preventing duplicate 
nighttime operation on the frequency of 850 kilocycles and 
would thus prevent the grant of intervener’s aforemen¬ 
tioned application which is now pending before the Federal 
Communications Commission. 


George O. Sutton. 



Subscribed and sworn to before me, a Notary Public, in 
and for the District of Columbia, this 27th day of June, 
1941. 

Hazel Bay Smith, 

Notary Pub\ic. 

I 

My Commission expires February 14, 1943. 
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I 

I 


Appellant has standing to maintain this appeal. It is 
clear from the Notice of Appeal that the ultimate injury 
to appellant and to the public it serves will be causejd by 
electrical interference. As a party who is aggrieved and 
whose interests are adversely affected by the Ordef ap¬ 
pealed from, appellant can appropriately challenge ^ll er¬ 
rors of law committed by the Commission leading to that 
Order. 
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Any claim that the rule of the Sanders Case limits the 
right of appeal under Section 402 (b) (2) to those who 
plead financial injury is without basis. Both the history 
of that case and the opinion itself shows that the Court 
there decided that one financially interested could appeal 
under this section; not that others could not. The doctrine 
of expressio unius est exclusio alterius has no application 
here. 

2 . 

Broad claims of the Commission and the interveners to 
the effect that appellant was properly excluded from the 
administrative proceeding require analysis in the light of 
the three stages of that proceeding. 

During the first stage, or under the first Notice of Hear¬ 
ing, appellant was a party in interest both because of the 
legislative and judicial issues which were submitted. The 
Commission concedes that its action in denying appellant 
the right to intervene at this stage was not based upon lack 
of interest but defends its action because it contends: (1) 
the mandatory provisions of the Act did not require appel¬ 
lant’s participation as a party but conferred discretion on 
the Commission to admit or exclude it; (2) the Commis¬ 
sion’s discretion was validly exercised in the promulgation 
of its rule with which the appellant did not comply; and 
(3) its action is reasonable and consistent with due process. 
None of these positions is well taken. 

Where, as here, the legal interest of a person in a pro¬ 
ceeding is conceded, the Act properly construed probably 
requires the Commission to name that person as a party 
upon its own motion. But aside from this, it does not give 
the Commission the power to exclude that person for 
reasons of its own convenience. Appellant’s petition com¬ 
plied with the Commission’s Rule on Intervention as prop¬ 
erly and legally construed since it fully disclosed appel¬ 
lant’s legal interest in the subject matter and its desire to 
participate. Any interpretation of this rule which requires 
more constitutes an unnecessary and unwarranted assertion 



of power. Neither the opportunity for limited participa¬ 
tion authorized by Rule 1.195 (of which appellant did pot 
avail itself), nor the opportunity of filing a brief and pre¬ 
senting oral argument as amicus curiae (of which appellant 
did avail itself), afforded appellant that degree of participa¬ 
tion to which it was entitled under the due process clause of 
the Fifth Amendment. j 

During the second stage, or under the second Notice of 
Hearing, appellant was a party in interest because of the 
judicial issues submitted but was precluded from participat¬ 
ing because of the Commission Order excluding it at the 
first stage. i 

During the third stage, or after the issuance of the pro¬ 
posed Findings, appellant was a party in interest for tyoth 
of the reasons existing at the first stage. Whether the Com¬ 
mission’s action in granting the WHDH application after 
amending its Rule 3.25 constituted a continuation of the 
original proceeding or the commencement of a new proceed¬ 
ing, appellant took all steps necessary to secure administra¬ 
tive relief. The filing of appellant’s second Petition tcf In¬ 
tervene, whether required or not, served to advise the Com¬ 
mission of appellant’s claims before the Commission’s Or¬ 
der became final. The filing of appellant’s Petition for 
Rehearing imposed upon the Commission the duty as well 
as the power to grant appellant administrative relief. Then, 
if not earlier, appellant was entitled to participate &s a 
party. In denying the Petition for Rehearing the Com¬ 
mission reaffirmed every error previously made and denied 
appellant due process of law. 


Our adversaries misinterpret our position with respect 
to the character of the proceedings had before the Com¬ 
mission. Appellant charges error not only in the rulings 
which resulted in proceeding upon the basis of an applica¬ 
tion which the Commission had no power to grant, but in 
those rulings which resulted in the formulation of a record 
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wholly inappropriate to the result reached, and in conduct¬ 
ing the whole proceeding in such a manner as to make im¬ 
possible the assertion of rights or the effective use of 
remedies. The Commission’s Rules 1.71 and 1.72 are pro¬ 
cedural rules which should have been enforced in this pro¬ 
ceeding. The appellant had acquired no vested rights by 
the filing of a defective application and the procedural 
formula prescribed by Section 1.71 provided the only 
method by which the Commission could legally consider 
that application. The Commission’s refusal to en¬ 
force its own procedural rules made possible, and in fact 
invited, the further error committed when it amended its 
allocation rules to conform to the defective application in 
total disregard of all proceedings had and in total disregard 
of appellant’s rights and remedies. This action was so 
clearly at variance with the Commission’s duty and re¬ 
sponsibility under the Act and so clearly at variance with 
“the rudimentary requirements of fair play” as to invali¬ 
date the Commission’s action irrespective of other errors 
committed. 

4. 

The action of the Commission in amending its rule 3.25 
so as to permit the granting of an application at variance 
with that rule involved a plain violation of Section 303 (f) 
of the Act. Such violation cannot be dismissed with the 
statement that the action taken merely involved placing 
another station on the frequency in question, or avoided 
by refinements of construction. The amendment of Rule 
3.25 was not only a necessary condition precedent to the 
granting of the application but involved a change in the 
status of the frequency and of appellant’s station both in¬ 
dividually and in relation to other stations. There is noth¬ 
ing in the language of the statute when rightly construed 
which indicates that the expression “changes in the frequen¬ 
cies” was not meant to prohibit a change of this character 
being made in an aribtrary and capricious manner. More¬ 
over, this section when considered together with other sec- 






tions and in the light of the statutory scheme of the Act 
makes it clear that Congress meant to protect existing li¬ 
censees from a change in their status arrived at without 
the safeguards of a public hearing. In accordance with Veil 
settled cannons of statutory construction, Section 303 (f) 
should be given an interpretation consistent with the legis¬ 
lative purpose, rather than at variance with that purpose 
as contended for by the Commission. 


The Commission’s contention that its action in amending 
Rule 3.25 involved no matter of policy ignores realities. 
The determination to change the status of the frequency 
850 kc so as to make it useful for one purpose and not for 
another clearly involved a matter of policy. The fact jthat 
only one frequency was involved did not alter the charac¬ 
ter of the determination required and made. The Commis¬ 
sion’s further contention that appellant has no standing to 
challenge the action taken, even if violative of Section 
409 (a), is contrary to all the authorities. Appellant, as £ 
person aggrieved and whose interests are adversely affected 
by the result reached, certainly is in a position to challenge 
the violation of a basic provision of the Act without vthich 
that result would not have been possible. 

The contention of the intervener, Matheson, that the 
action of the Commission is divisible on the basis of all 
that transpired before the amendment of Rule 3.25 and all 
that transpired thereafter, and as thus considered all abtion 
taken is legal, is not open here. The record affirmatively 
discloses that all action taken by the Commission was pre¬ 
dictated upon the record made before the examiner ajt the 
second stage of the administrative proceedings. 
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ARGUMENT. 

A. 

APPELLANT’S STANDING TO MAINTAIN THIS 

APPEAL. 

Both the Commission and the Intervener, Matheson, chal¬ 
lenge the standing of appellant to maintain this appeal. 
They do so for two reasons: first, because it is claimed ap¬ 
pellant has not sufficiently alleged injury from interference; 
secondly, because even if it has, the rule of the Sanders Case 
(Federal Communications Commission v. Sanders Brothers 
Radio Station, 309 U. S. 470) limits the right of appeal to 
this Court under Section 402 (b) (2) of the Act to those per¬ 
sons who are financially injured and as to this, appellant 
makes no claim. 

The claim of insufficient allegations of injury from inter¬ 
ference amounts to no more than a contention that in an ap¬ 
pellate pleading one must restate in toto, or substantially, 
the contents of all pleadings acted upon below when error 
with respect to such action is assigned and relied upon. In 
this case, appellant alleged injury from interference in its 
first Petition to Intervene, (Appl. App. p. 13), in its second 
Petition to Intervene (Appl. App. pp. 46-49), and in its 
Petition for Rehearing (Appl. App. pp. 52-63). The ruling 
on each of these documents was adverse and the ruling on 
each is assigned as error here (Appl. App. p. 7). This is 
in addition to what the Commission styles “an elliptical 
reference to electrical interference” appearing in para¬ 
graph 8 of the statement of the proceedings had before the 
Commission (Appl. App. pp. 4-5). Moreover, appellant’s 
Notice of Appeal when construed in its entirety speaks 
clearly in terms of electrical interference and the injury 
resulting to the public and to appellant from such inter¬ 
ference. 

In view of the requirements of the Rules of this Court 
(37(a)) that a Notice of Appeal contain a concise statement 
of the proceedings had and the reasons relied upon in the 
appeal, we submit that the criticism made is not only un¬ 
substantial but strained. 
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The contention made that the Sanders Case limits t|he 
right of appeal to those who allege financial injury is an 
illustration of an improper use of a proper principle of 
interpretation (expressio unius est exclusio alteriuS). 
There is nothing in the opinion of the Court in the Sanders 
Case or in the history of that case which gives substance to 
this claim. There is nothing which indicates that the Court 
intended, by its holding that one claiming financial injury 
resulting from Commission action brought that person 
within the terms of Section 402 (b) (2), to exclude others 
claiming to be aggrieved for other causes. As a matter of 
fact, both the history of the case and the opinion itself 
demonstrate otherwise. 

It is a matter of common knowledge that most, if not all, 
of the doubt and controversy about the proper meaning of 
Section 402 (b) (2) prior to the Sanders Case arose| in 
those cases where the injury claimed was financial rather 
than electrical. If the Commission did not then concede 
the appellate standing of those claiming injury from elec¬ 
trical interference, it did in effect; it argued that injury 
from electrical interference was the most that was within 
the contemplation of Congress in enacting this section and 
that it could not properly be extended to include tqose 
claiming injury from economic interference. The Sanders 
Case was taken to the Supreme Court by the Government 
largely to resolve the question of the appellate standing of 
one who claimed financial injury and the opinion of the 
Supreme Court in that case must be interpreted in the light 
of the questions urged upon it. 

But aside from matters of case history, the opinion itjself 
lends no support to the contention now made. What the 
Court decided was that one claiming economic injury firom 
Commission action did have standing to appeal to this 
Court under Section 402 (b) (2); it did not decide j;hat 
others did not. As pointed out by this Court in the Case 
of Brown Radio Service and Laboratory (WSAY) v. fed¬ 
eral Communications Commission, No. 7765, decided Feb¬ 
ruary 3, 1941, no distinction can be made in this respect 
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between a sitnation in which a licensee is threatened by 
electrical interference and one in which he is threatened 
by economic or financial injury. If any distinction can be 
made from the opinions of the Supreme Court, we submit 
that it runs in favor of, rather than against, one who claims 
injury resulting from electrical interference. (Compare 
Federal Radio Commission v. Nelson Brothers Bond and 
Mortgage Company, 289 U. S. 266, 275-278 and Federal 
Communications Commission v. Sanders Brothers Radio 
Station, 309 U. S. 470, 475). 1 

No purpose would be served in answering, in this connec¬ 
tion, the claims made that the injury to KOA from inter- 

i In the Nelson Brothers Case the Supreme Court in discussing the juris¬ 
diction of this Court under Section 16 of the Radio Act of 1927, as amended 
by act of July 1, 1930, a jurisdiction substantially similar to that which this 
Court now has, said (p. 276): 

“The powers of the Commission were defined, and definition is limita¬ 
tion. Whether the Commission applies the legislative standards validly 
set up, whether it acts within the authority conferred or goes beyond it, 
whether its proceedings satisfy the pertinent demands of due process, 
whether, in short, there is compliance with the legal requirements which 
fix the province of the Commission and govern its action, are appropriate 
questions for judicial decision.’’ 

(p. 278): 

“When on the appeal, as here provided, the parties come before the 
Court of Appeals to obtain its decision upon the legal question whether 
the Commission has acted within the limits of its authority, and to have 
their rights, as established by law, determined accordingly, there is a case 
or controversy which is the appropriate subject of the exercise of judicial 
power. ’ ’ 

In the Sanders Brothers Case, the Supreme Court discussed the jurisdiction 
of this Court under Section 402 (b) (2) of the present Act and said (p. 477): 

“The petitioner insists that as economic injury to the respondent was 
not a proper issue before the Commission it is impossible that Section 402 
(b) was intended to give the respondent a standing to appeal since ab¬ 
sence of right implies absence of remedy. This view would deprive Sub¬ 
section (2) of any substantial effect. 

Congress had some purpose in enacting Section 402 (b) (2). It may have 
been of opinion that one likely to be financially injured bv the issue of 
a license would be the only person having a sufficient interest to bring 
to the attention of the appellate court errors of law in the action of the 
Commission in granting the license. It is within the power of Congress 
to confer such standing to prosecute an appeal. (Compare Interstate 
Commerce Commission v. Oregon-Washinpton R. Co., 288 U. S. 14, 23 25). 
We hold, therefore, that the respondent had the requisite standing to 
appeal and to raise, in the court below, any relevant question of law in 
respect of the order of the Commission.” 

Obviously this paragraph extends but does not confine appellate relief to 
one alleging private economic or financial injury. 
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ference as a result of the Commission action will be slight 
rather than great; nor the claims made that appellant’s 
complaint is in reality one as to the re-classification o^ its 
station from a Class 1-A to a Class 1-B. These are ques¬ 
tions pertaining to the merits of the appeal and not appel¬ 
lant ’s standing to maintain it. Their mere suggestion here 
demonstrates the lack of merit in the challenge made to) the 
appellant’s standing. 


B. 

APPELLANT’S EXCLUSION FROM THE ADI 
TRATIVE PROCEEDINGS. 


kis- 


While before the Commission this proceeding passed 
through several disjointed stages. We believe that the valid¬ 
ity of certain broad claims made by our adversaries jcon- 
cerning appellants lack of right to participate in the admin¬ 
istrative proceedings can best be examined by reviewing 
these several stages and the situation of appellant witlji re¬ 
spect to each. 

Broadly speaking, the proceedings before the Conimis- 
sion can be divided into three stages or phases. During the 
first stage of the proceeding—from September 2, 1939,, the 
date of the issuance of the first Notice of Hearing, iintil 
December 2, 1939, the date of the issuance of the second 
Notice of Hearing—the Commission considered the WHDH 
application upon both a legislative and judicial basis. Dur¬ 
ing the second stage of the proceedings—from December 
2, 1939, the date of the issuance of the second Notice of 
Hearing, until December 9, 1940, the date of the issuance 
of the Commission’s Proposed Findings and Conclusions— 
the Commission purported to be considering the applica¬ 
tion solely upon judicial issues. During the third sta^e of 
the proceedings—from December 9, 1940, the date of the 
Proposed Findings, until May 20,1941, the date of the Order 
denying appellant’s Petition for Rehearing—the Conjimis- 
sion was considering the application upon both legislative 
and judicial issues as shown by the final action taken. 
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The First Stage of the Administrative Proceedings. 

Laying aside all questions concerning appellant’s right 
to be heard upon any proposal involving a substantial 
change in its operating assignment under Section 303 (f) 
of the Act, appellant was a party in interest and entitled 
to be heard in the first stage of the administrative proceed¬ 
ings for two reasons. 

In the first place, appellant, as the licensee of a dominant 
clear channel station on the frequency involved, had a status 
to defend to the end that it might continue to render the 
maximum of interference free service. This status was 
fixed by the Act, by rules and regulations promulgated by 
the Commission under the Act, and by the terms of its li¬ 
cense granted by the Commission pursuant to both. In 
other words, as a licensee under the Act, appellant had 
rights or privileges which were statutory in character 
(Yankee Network v. Federal Communications Commission, 
71 Appeals D. C. 11, 107 F. (2d) 212; Tennessee Electric 
Power Company v. Tennessee Valley Authority, 306 U. S. 
118, 137). The first Notice of Hearing raised questions 
concerning a change in the status of appellant and its sta¬ 
tion which, if made, would be accomplished by an amend¬ 
ment of Sections 3.22 and 3.25 of the Commission’s Rules. 
Moreover, the questions thus presented w^ere to be con¬ 
sidered and determined upon the validity of the pro¬ 
posal made by the applicant, Matheson, in an individual 
license proceeding. The legislative issues presented were 
necessarily and inextricably related to issues which were 
judicial in nature and which could not properly be tried in 
appellant’s enforced absence. 

In the second place, appellant was entitled to participate 
in this proceeding for the purpose of testing the qualifica¬ 
tions of the applicant and the validity of its proposal if, 
as a legislative matter, the Commission decided that its 
Rule 3.25 was to be amended. In this event, appellant was 
entitled, not to have its service area throughout the United 
States protected, as at present, from interference arising 
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from WHDH, but, to have that station protect its secondary 
service area to KOA’s 500 microvolt 50% of the time con¬ 
tour. The location of this contour and the respective service 
areas of the two stations, therefore, depended upon |;he 
weight and character of the technical testimony submittjed. 
Here again, rights were dependent upon facts which were) to 
be interpreted in the light of the statutory standard; a ju¬ 
dicial question was presented in which appellant as jthe 
party whose rights were in jeopardy was entitled to be 
heard. 

Confronted with a situation where it was impossible to 
determine upon which basis or theory the Commission 
would act, the appellant filed its first Petition to Intervene. 
The Commission’s denial of that petition is justified by it 
for the following reasons which will be dealt with in order 
of their statement: (1) That the statute conferred no right 
upon appellant to become a party to the proceedings a^ an 
intervener or otherwise but on the other hand, Sectiop 4 
(j) of the Act conferred upon the Commission the rjght 
to **conduct its proceedings in such manner as (in its judg¬ 
ment) will best conduce to the proper dispatch of business 
and to the ends of justice”; (2) that appellant did not 
comply with the Commission’s intervention Rule which pad 
been formulated pursuant to the authority conferred upon 
it by Section 4 (j) of the statute; (3) the Commission’s ac¬ 
tion did not violate the due process clause of the Fifth 
Amendment because appellant has been deprived of no 
property in the Constitutional sense and because further, 
the procedure employed by the Commission is reasonable. 

(a) The Requirements of the Statute. 

j 

While it is true that the statute does not in terms require 
the Commission upon its own motion to make persons ii} the 
situation of appellant a party to proceedings on an appli¬ 
cation of another, it does not confer upon the Comjmis- 
sion unlimited discretion in the matter. All legislative 
enactments are subject to the implied limitation of Icon- 


I 
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sistency with due process ( Goldsmith v. Board of Tax Ap¬ 
peals, 270 U. S. 117, 123; United States v. Katz, 271 XL S. 
354, 357).- As thus construed the statute probably imposed 
upon the Commission the duty of admitting appellant as a 
party on its own motion irrespective of its expressed terms. 
In this case, as distinguished from the Red River Case 
(Red River Broadcasting Company v. Federal Communica¬ 
tions Commission, 69 App. D. C. 1, 98 F. (2) 282), in which 
this Court indicated that the Commission had no such duty 
“under circumstances here present”, the interest of appel¬ 
lant was direct, proximate and recognized by the Commis¬ 
sion itself in the Notice of Hearing which initiated the pro¬ 
ceeding. 

But aside from this question, Section 4 (j) of the Act did 
not confer upon the Commission the unlimited power to 
exclude from license proceedings all parties other than the 
applicant irrespective of their degree of interest. This 
Court has already construed this section of the Act as in¬ 
dicating that Congress intended interested persons “to ap¬ 
pear before the Commission and assert their rights” (Red 
River Broadcasting Company v. Federal Communications 
Commission, supra), and if this construction be correct, it 
imposes upon the Commission the correlative duty of mak¬ 
ing such result possible. Moreover, this same section has 
been construed by the Supreme Court as conferring author¬ 
ity upon the Commission to dispose of subordinate ques¬ 
tions of procedure, not finally and irrevocably, but, “so 
long, of course, as it observes the basic requirements de¬ 
signed for the protection of the private as well as public 
interest” (Federal Communications Commission v. Potts- 
ville Broadcasting Company, 309 U. S. 134, 138). 

2 The Commission has apparently recognized this proposition in extending 
the right of hearing to some, if not all, applicants under the Act even though 
only three classes of applicants, namely: “For a station license or for the 
renewal or modification of a station license’’ are entitled to hearing under 
mandatory provisions of the statute (compare Sections 309 (a), 310 (b) and 
319). The Commission seems, however, to be obsessed with the idea that those 
who apply are entitled to special consideration while those who oppose are 
entitled to no consideration for themselves but only as an aid to the Com¬ 
mission (Commission’s Brief pp. 12-16). This distinction has no proper basis 
either in fact or in law. 
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Neither the Act itself nor these decisions construing the 
Act is consistent with the degree of power claimed by |he 
Commission. Neither is consistent with the assertion m^de 
on page 15 of the Commission’s Brief to the effect “that 
interest alone was (and is) an insufficient test for interven¬ 
tion” and the further statement appearing on page 19 of 
that Brief to the effect that “the Commission’s decision 
denying appellant the right to intervene was not baied 
upon appellant’s lack of interest”. 

I 

(b) The Requirements of the Commission’s RuleJ 

The Commission’s contention that appellant’s first Peti¬ 
tion to Intervene did not comply with the Commission’s 
intervention rule (Section 1.102) turns on the meaning and 
effect of that part of the first sentence of the rule which 
requires that a proposed intervener must allege, in a4di- 
tion to other items specified therein, “the facts on wl^ich 
petitioner bases his claim that his intervention will bej in 
the public interest”. Its validity must be tested, not |en- 
tirelv as an abstraction in light of the allegations ma|de, 
but, in the light of the situation of the parties and the f^cts 
which were admittedly within the Commission’s knowledge. 

These facts included among others (1) the fact that jfor 
a period of more than twelve years KOA had occupied an 
assignment which under the Commission’s rules was flree 
from co-channel interference; (2) the fact that the assign¬ 
ment of WHDH for nighttime operation on this chaijnel 
would be contrary to those rules which fixed the statusf of 
the channel and which were then in effect; and (3) the fjact 
that the nighttime operation of WHDH upon this channel 
with the power proposed would result in interference) to 
KOA and to the service being rendered by it. The only 
uncertainty was within the control of the Commission, 
namely, the basis upon which WHDH would be permitted 
to operate during nighttime upon this channel, if at aljl. 

In the first place we believe, as stated in our original 
Brief (p. 15), that appellant’s Petition complied with any 
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reasonable and legal interpretation of this language. We 
believed then and believe now that any petition which con¬ 
tains the allegations made shows that the appellant’s in¬ 
tervention would be “in the public interest”. This con¬ 
clusion necessarily follows if by that term is meant com¬ 
pliance with orderly procedure, with due process of law and 
the statutory scheme of the Act as construed by the de¬ 
cisions of the Supreme Court and of this Court. But if the 
rule requires more, and the Commission contends that it 
does, what does it require and by what authority does the 
Commission impose such requirement? 

We submit that it is impossible from the rule itself to 
determine what the Commission means from the phrase “in 
the public interest”. We submit further that nothing which 
has been said about it by the Commission in the record 
or in its Brief clarifies its meaning. The Commission 
goes to great length to recite in its Brief its previous 
experience under a different rule where “substantial in¬ 
terest” w T as the test for intervention; it also makes 
the pious pronouncement that the adoption of its present 
standard of intervention “was not adopted as appellant 
suggests, for the convenience of the Commission, but rather 
because the Commission’s experience showed that the 
rights of applicants for new stations and the interest of 
the public in the maximum utilization of radio facilities 
were jeopardized by a procedure permitting unlimited in¬ 
tervention” (Commission Brief, p. 16). But the true mean¬ 
ing of the requirement is left in doubt. 

We are, however, brought by the process of elimination 
inevitably to the conclusion that in addition to those alle¬ 
gations which are necessary to show a legal interest in 
the subject matter, the Commission construes its rule as 
requiring a proposed intervener to plead the evidence ulti¬ 
mately to be offered, or disclose his trial tactics at the out¬ 
set of the case, or both, all to the end that the Commission 
may or may not decide that it will be beneficial to it to 
have such person admitted as a party. For reasons here¬ 
tofore dealt with at length in our original Brief (pp. 14- 
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20), such a requirement constitutes both an unnecessary 
and unwarranted assertion of power. 

We concede that there may be cases, where the interest 
of the proposed intervener is remote or not equally within 
the knowledge of the Commission, where the Commission 
can properly require elaborate factual allegations to ad¬ 
vise it of the nature and degree of its interest. But this is 
not such a case. Here the Commission itself was not only 
fully cognizant of appellant’s interest but states flatly in its 
Brief that “the Commission’s decision denying appellant 
the right to intervene was not based upon appellant’s lapk of 
interest”. Since interest is a sufficient test to determine 
who may appeal to this Court under Section 402 (b) (2) of 
the Act according to the Supreme Court in the Sanders 
Case, it is unthinkable that the Commission should be per¬ 
mitted to impose more stringent requirements upon | per¬ 
sons who come before it in the earlier stages of propeed- 
ings which this Court may ultimately be called upcin to 
review. j 

(c) The Requirements of Due Process. 

Little further need be said concerning the Commission’s 
contention that its action did not violate the due prpcess 
clause of the Fifth Amendment. That contention is predi¬ 
cated upon the assertion that appellant as a licensee ijnder 
the Act had no property rights in the Constitutional sense. 
We assert that the cases are to the contrary and that appel¬ 
lant as a licensee under the Act had rights or privileges 
which w r ere statutory in character and beyond the Commis¬ 
sion’s power to control except in the manner provided by 
the statute and by the Constitution ( Yankee Network v. 
Federal Communications Commission, supra; Tennessee 
Electric Power Company v. Tennessee Valley Authority, 
supra). 

Moreover, the Commission’s contention that the proce¬ 
dure employed by it was entirely reasonable and therefore 
consistent with due process, even if appellant had 
rights in a constitutional sense, is based upon j 


property 
, miscon- 
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ception of what constitutes due process under such circum¬ 
stances. 3 The suggestion that appellant could have availed 
itself of the preeedure specified in the Rule 1.195 cannot 
be taken seriously in the light of the authorities; 4 nor can 
the suggestion concerning appellant’s limited participation 

s The cases cited by the Commission on page 21 of its Brief in support of 
the proposition that one who is to have his rights determined in an adminis¬ 
trative proceeding is entitled to be heard only in the discretion of the admin¬ 
istrative agency are distinguishable. In N. L. IL B. v. Pennsylvania Grey¬ 
hound Lines, lnc. f 306 U. S. 261, and National Licorice Company v. N. L. Ji. B., 
300 U. S. 330 the Supreme Court held that orders of the X. L. R. B. arc not 
binding upon parties not brought before it by due process of law and, in the 
latter case, even revised the original order so as clearly to exclude from its 
operation those who had not been parties to the proceedings before the Board. 
In Pittsburgh Plate Glass Company v. N. L. R. B., 313 U. S. 146 the case 
turned upon whether the Crystal City Glass Workers Union had been a neces¬ 
sary party in the proceedings before the Board and if so whether it had 
been afforded a fair hearing. A majority of the Court held that the Union, 
which had presented evidence in support of all its contentions at a prior 
stage of the proceeding, had been accorded the hearing required by due proc¬ 
ess. Mr. Justice Stone, Hughes and Roberts in their dissenting opinion say: 

“ * * * At; the present term of Court we have had occasion to reaffirm 
the long recognized principle that a judgment of a court which purports 
to bind parties not present or represented in the litigation is without 
efficacy to bind them because if given such effect the judgment would 
be a denial of due process. TJansbcrry v. Lee, 311 U. S. 32. The order 
of an administrative Board can have no greater force.” 

In this case the order of the Commission has a direct and immediate effect 
upon KOA and at no stage of the proceedings has the appellant been, given 
any hearing. 

4 Section 1.195 of the Commission’s Rules shows on its face that the pro¬ 
cedure provided for therein was not intended for one in the position of ap¬ 
pellant; moreover, that such procedure, if employed, could not afford due 
process in the Constitutional sense. This rule was designed and intended by 
the Commission as a protection against ex-parte representations, or, in common 
parlance, political pressure. On or about November 10, 1937 when this Order 
was adopted, Frank R. McNinch, then chairman of the Commission issued a 
public statement concerning this rule, which among other things, said: 

“From various sources, I gather the impression that over a period of 
years there has grown up, like Topsv, the practice of making suggestions, 
requests or recommendations to members of the Commission or its staff 
as to matters pending by those not of record as parties in interest; and 
also by parties in interest, or their attorneys, after the record in a case 
has been closed but before action by the Commission. This has been the 
basis for a part of the criticism as to political or outside influence aimed 
at the Commission, and I think it should be said in all fairness that, 
whatever may have been the responsibility of the Commission and staff in 
this respect, such responsibility also rests in part on any who may have 
made such suggestions to or requests of any Commissioner or staff mem¬ 
ber. ’ ’ 

“* * * To all who desire that the Commission conduct its affairs in a 
manner that will best serve the interests of the public and reflect credit 
upon the Commission and Congress, frank appeal is made for support of 
the Commission in carrying out the purposes to be effected by the Orders 
hereinafter referred to.” 


as amicus curiae be considered differently. 5 Due process in 
the constitutional sense requires more than was afforded by 
either or both of these palliative devices (Morgan v. United 
States, 298 U. S. 468, 480-481; Morgan v. United States, 
304 U. S. 1,19-20). 

We submit that the Commission misconstrued its power 
and authority in refusing to admit appellant as a party 
at the first stage of the administrative proceedings anc^ that 
in so doing, it not only comitted reversible error but laid 
a basis for other errors hereinafter dealt with. 

The Second Stage of the Administrative Proceedings. 

Throughout the second stage of the administrative pro¬ 
ceedings, appellant was a party in interest for the second 
of the two reasons stated as existing at the first stage. By 
its Notice of Hearing dated December 2, 1939 the Commis¬ 
sion had eliminated all legislative issues but appellant was 
still a proper party in interest to the end that it might de¬ 
fend its position and status under the Commission’s ex¬ 
isting rules. 

Due to the Commission’s Order of October 10, 1939, ap¬ 
pellant’s participation at this stage was necessarily limited 
to taking such action as was required under the Commis¬ 
sion ’s Rules to preserve an exception to that Order. 
Appellant was precluded from and therefore did not par¬ 
ticipate in the taking of the evidence before the examiner; 
likewise it was precluded from filing Proposed Findings 
and taking other procedural steps which were open tej par¬ 
ties at this stage. Moreover, none of the Commission’s 
_ 

5 In anticipation of the sort of contention made here, appellant participated 
as amicus curiae in this proceeding under definite reservation as to its rights 
as a party. The following statement appears on page 1 of the Brief filed by 
appellant on January 27, 1941: 

“It would be patently inappropriate, in a Brief filed under such circum¬ 
stances, to devote space to reassertions of NBC’s belief that it hsls been 
at all times, both a proper and a necessary party to this proceeding. 
It does request specifically, however, that its action in appearing amicus 
curiae be not construed as a waiver or abandonment of any of thel rights 
which it may have had to participate fully throughout the hearing upon 
the application of Matheson Radio Company, Inc. ’ ’ 
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contentions heretofore dealt with has any direct bearing 
upon events at this stage of the proceeding. 6 

The Third Stage of the Administrative Proceedings. 

The third stage of the administrative proceedings was 
commenced on December 9,1940. On this date the Commis¬ 
sion issued Proposed Findings in which it was indicated 
that the case would be decided upon issues not dealt with 
in the taking of evidence and which, contrary to all action 
taken during the second stage, involved both legislative and 
judicial issues. Appellant then, and before the final Order 
of the Commission entered January 7, 1941, was a party 
in interest, apparently for both of the reasons stated as 
existing at the first stage. It, therefore, on December 20, 
1940 filed its second Petition to Intervene. 

On January 7, 1941 the Commission entered its Order 
denying appellant’s second Petition to Intervene, amending 
its Rule 3.25 and granting the WHDH application. As- 

c During the taking of the evidence before the examiner, at this stage of 
the proceeding, counsel for the applicant explained its theory of the case as 
follows (R. pp. 3S3-387): 

“Mr. Pierson: Mr. Examiner, I propose to make it clear before we start, 
we are not suggesting an amendment, or a change or a modification of 
the Rule; we are not attacking the Rule.” 

“* * * It is our view that all the rules of the Commission are general 
propositions designed and promulgated to meet general problems and 
general situations and when the facts of a general situation do not exist 
in a particular case, the Commission has the legal power and the legal duty 
to avoid the literal application and interpretation of the rule, especially 
when such literal application would be a means of avoiding service to the 
public interest.” 

“We maintain that only in that manner can the reasonableness and the 
legality of any rule be sustained and have any sanction of law. 

‘ ‘ The applicant is of the firm conviction and intends to show that this 
case constitutes an exception to the general situation that Sections 322 
and 325 were designed to meet. 

“I wish to reiterate, we do not propose or even to pretend to say that 
Sections 322 and 325 arc not adequately meeting the general situation 
but that rule, properly interpreted and applied to this unique and peculiar 
situation that is the subject of this proceeding docs not preclude the 
operation of WHDH as proposed. 

“We propose to examine the general situation, as the examiner has so 
kindly given us a lead on it, and then proceed to prove that this case does 
constitute an exception.” 


suming for purposes of analysis the validity of the Com¬ 
mission’s action in amending its Rule 3.25, appellant was 
then, and during the time available to it under the statute 
for the filing of a Petition for Rehearing, a party ii^ in¬ 
terest for the second of the two reasons stated as existing 
at the outset. On April 25 and within this statutory period, 
appellant filed its Petition for Rehearing. 

Whether the Commission’s action of January 7, jl941 
(amending its Rules and contemporaneously grantingj the 
WHDH application) be considered as a continuation of the 
original proceeding, as the record apparently makes t^lear 
(Appl. App. pp. 50-51) or the commencement of a new pro¬ 
ceeding, as suggested by the intervener, Matheson, (M&the- 
son Brief p. 38) is, for present purposes, unimportant. 
The Decision and Order finally entered was based upon is¬ 
sues which affected appellant and its interests, upon which 
appellant had not been heard and concerning which no one, 
including the applicant, had had notice prior to December 
9, 1940. In either event and under either hypothesis,, ap¬ 
pellant was entitled both under the Commission’s Rules 
and under Section 405 of the Act to become a party at this 
stage of the proceedings. 

If the action of January 7, 1941 was a continuation of 
the original proceeding, appellant was entitled, if not re¬ 
quired, under the rule of the Red River Case to attempt 
intervention. In addition to the errors already committed, 
the Commission was about to take action specifically pro¬ 
hibited by the statute in two material respects, was about to 
render a Decision and Order which would make a mocjkery 
of any pretense at orderly procedure and was aboijit to 
render a Decision and Order which would adversely effect 
appellant. The Commission’s Rules on Intervention (Sec¬ 
tion 1.102) do not limit such action to any particular :jtage 
of the proceeding and even if intervention at this stag^ was 
not required, appellant by its action in filing its secontjl Pe¬ 
tition at least put the Commission on notice of its claims 
before final action was taken and as soon as it was advised 
of the character of the action proposed. 
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It affords no answer to say, as the Commission does 
(Appl. App. p. 69) that this petition was “a premature 
petition for Rehearing” or to suggest, as does the inter¬ 
vener, Berks (Berks Brief p. 5) “that if the Commission 
were to grant such relief all administrative procedure 
could very easily be a never ending process”. The Com¬ 
mission itself was responsible for the changes in the issues 
and the fact that it proposed to deal with the application 
upon a basis wholly different from that which had been 
contemplated at the time the record was made. The most 
that can be said against appellant’s action in filing this pe¬ 
tition was that it was unnecessary; not that it operated 
to the prejudice of rights which appellant had under the 
statute and which it exercised when on April 25, 1941 it 
filed its Petition for Rehearing. 

If, on the other hand, the Commission’s action of January 
7, 1941 can be construed as the commencement of a new 
proceeding upon an application which became proper for 
consideration under the Commission’s Rules only after the 
amendment of Section 3.25, then appellant, as a party ag¬ 
grieved and whose interests were adversely affected by 
such action, attacked it in the only way open under the Com¬ 
mission’s Rules and under the statute wdien on April 25, 
1941 it filed its Petition for Rehearing. Section 1.271 of 
the Commission’s Rules expressly authorizes the filing of 
such a petition “either in cases decided after hearing or 
in cases of applications granted without hearing under 
Title III of the Act” and the statute itself (Section 405) 
as construed by this Court in the Red River Case conferred 
upon the Commission the duty as well as the power to af¬ 
ford “complete relief for one in the position of appellant”. 

In either case, appellant’s Petition for Rehearing was 
broad enough to make clear its interest in the action taken, 
to challenge the power and authority of the Commission 
to take such action without hearing appellant at any stage 
of the administrative proceedings and to request specific 
relief which w*as within the Commission’s power to grant 
(Appl. App. pp. 52-63). 
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For each of the reasons heretofore considered in ouf orig¬ 
inal brief (pp. 14-20; 32-36) and in our discussion hjgre of 
the Commission’s action in denying appellant’s participa¬ 
tion at the first stage (ante pp. 10-17), the Commissio^ acted 
illegally as well as arbitrary and capriciously when it failed 
to admit appellant as a party at the third and final stage 
of the administrative proceedings. Then, if not earlier, 
appellant was entitled to participate in the determination 
of those issues which affected it both directly and as a 
source of service to the public. The refusal to admit ap¬ 
pellant as a party at any stage of the proceedings amounted 
to an assertion of power which under the Constitution is 
denied to all administrative agencies whose orders “im¬ 
pinge upon legal rights” (N orwegian Nitrogen Products 
Company v. United States , 288 U. S. 294, 318); it amounted 
to a denial of due process. 


THE ARBITRARY AND CAPRICIOUS CHARACTER OF 
THE COMMISSION’S ACTION. 


Appellant’s position with respect to the character |of the 
proceedings had before the Commission has been misinter¬ 
preted by the Commission and the interveners. ThSy de¬ 
fend the entire course of the administrative proceedings 
upon the grounds (1) that the Commission was not required 
under its rules then in effect to return the WHDH applica¬ 
tion as defective, and (2) that the Commission was r^ot re¬ 
quired either by rule or statute to give appellant notice of 
its intention to amend Section 3.25 of its rules as a Result 
of the proceedings had on the Notice of Hearing dat^d De¬ 
cember 2, 1939. Appellant’s attack is broader than ^uch a 
response would indicate. 

It is appellant’s position that the Commission comi|nitted 
error in failing to return the WHDH application as defec¬ 
tive and in denying appellant’s Motion to Dismiss th^t ap¬ 
plication. But it is also appellant’s contention th^t the 
Decision and Order of the Commission is arbitrary and 
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capricious when viewed in light of the whole course of pro¬ 
cedural events. These include (1) proceeding on the basis 
of an application wdrich under its rules the Commission had 
no power to grant; (2) making a record in which all pro¬ 
ceedings had were inappropriate to the result reached; and 
(3) generally conducting the w’hole proceeding in such man¬ 
ner as to prevent the assertion of rights or the effective 
use of remedies (see Statement of Points, 2, Appl. 
Brief, p. 7). Except for commenting briefly on the specific 
points urged by the Commission, in an attempt to evaluate 
them in the light of appellant’s position, we do not desire 
to add to the treatment of this subject contained in our 
original brief (pp. 20-24). 

The Commission’s Rules 1.71 and 1.72 are admittedly 
procedural rules which became effective after the Commis¬ 
sion had designated the WHDH application for hearing but 
before any Notice of Hearing had issued or any other pro¬ 
cedural steps had been taken. Conceding arguendo that 
such rules are primarily for the convenience of the Com¬ 
mission in the orderly conduct of its business, and that their 
operation in a specific case may involve some measure of 
discretion, nevertheless, their method of use cannot be such 
as to destroy their whole purpose; such rules are not to be 
employed, as here, in such manner as to make them merely 
instrumentalities for the miscarriage of justice. 

It is the general rule that procedural as distinguished 
from substantive requirements of a legislative character 
are given effect promptly, or even retroactively, when to do 
so would not operate to destroy vested rights ( Connett v. 
City of Jerseyville, 96 F. (2d) 392 ; 400; Federal Reserve 
Bank of Richmond v. Kalin, 77 F. (2d) 50-51). 7 Here the 

t In Connett v. City of Jerseyville, supra, the Court (C. C. A. Seventh Cir¬ 
cuit) stated (p. 400): 

“It is conceded that, as a general rule, a statute will not be given a re¬ 
troactive effect unless it clearly appears that it was the intention of the 
legislature so to do; nor will it be done if it will disturb or interfere 
with vestive or substantive rights. However a curative or remedial enact¬ 
ment which merely affects the remedy or procedure will be given a retro¬ 
active effect.' ' 
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applicant had established no rights under the Act by the 
filing of its application which the Commission had no po^er 
to grant; it therefore had no such rights when on August 
1, 1939 Sections 1.71 and 1.72 of the Commission’s Rifles 
became effective. At this and at all other times, until Jan¬ 
uary 7, 1941 when the Commission amended Section 3.25 
of its substantive rules, Section 1.71 provided the only pro¬ 
cedural device which would enable the Commission even to 
consider the application. Adherence to the requirement? of 
Sections 1.71 and 1.72 at all stages of the proceeding Sub¬ 
sequent to August 1, 1939 was not only in furtherance^ of 
the Commission’s own procedural requirements but was re¬ 
quired by common justice to the parties involved. The 
Commission’s failure to observe these requirements Con¬ 
stituted error which was compounded as the case prog¬ 
ressed. 

There is even less of merit to the Commission’s position 
concerning its right to amend Section 3.25 of its Rules in a 
proceeding in which the Notice of Hearing, the conducjt of 
the parties and the whole course of events indicated tliaft no 
such action would be taken. While this action was njadc 
possible by the Commission’s error in failing to observe 
the requirements of its Rules 1.71 and 1.72, nevertheless 
it constituted independent error. It amounted to arbitrary 
and capricious conduct of which a tribunal which had the 
duty of observing “the rudimentary requirements of fair 
play” should not have been guilty (Morgan v. United States , 
304 U. S. 1, 14). 8 Quite aside from the requirements of 

I 

In Federal Reserve Bank of Richmond v. Kalin, the Court (C. C. A. Fourth 
Circuit) stated (pp. 50-51): 

“Statutes relating to practice and procedure generally apply to pending 
actions and those subsequently instituted, although the cause of action 
may have arisen before." 

8 In the case of Morgan v. United States, supra, the Court in discussing 
the tvpc of hearing which an administrative tribunal must afford stated (pp. 
14-15'): 

“The first question goes to the very foundation of the action of admin¬ 
istrative agencies entrusted by the Congress with broad control oyer ac¬ 
tivities which in their detail cannot be dealt with directly by thy legis¬ 
lature. The vast expansion of this field of administrative regulation in 
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Section 409 (a) of the Act, this action alone should invali¬ 
date the Commission’s Order. If the Commission is per¬ 
mitted to institute a proceeding upon one set of issues, shift 
to another, and then ultimately render its decision on the 
basis of those originally specified after the parties in inter¬ 
est have acted in reliance on the Commission’s interim con¬ 
duct, then indeed has administrative procedure become a 
mockery. 

Nor is the Commission’s two-fold answer adequate. It 
contends: first, that since appellant had not been admitted 
as a party in the first stage of the proceeding, it has no 
basis for complaint as to what happened in the third stage; 
and, secondly, that the issuance of the Commission’s Pro¬ 
posed Findings on December 9, 1940 gave appellant and 
all other interested parties adequate notice of what the 
Commission proposed to do. 

In the first place, appellant, as a person aggrieved and 
whose interests were adversely affected by the Commis¬ 
sion’s order, can urge upon this Court any error of law 
committed in the administrative proceedings which con¬ 
tributed to that result if it has not foreclosed itself from so 
doing ( Federal Communications Commission v. Sanders 
Brothers Radio Station, supra; Federal Radio Commission 
v. Nelson Brothers Company, supra). Here the fact that 
the Commission erroneously excluded appellant from the 
first stage of the proceedings can hardly operate as such a 
foreclosure. Moreover, there is no basis for speculation as 
to what appellant’s status in the proceeding might have 
been had it not acted in the belief that the Commission’s 
ultimate decision would be consistent with its own conduct 


response to the pressure of social needs is made possible under our sys¬ 
tem by adherence to the basic principles that the legislature shall ap¬ 
propriately determine the standards of administrative action and that in 
administrative proceedings of a quasi-judicial character the liberty and 
property of the citizen shall be protected by the rudimentary require¬ 
ments of fair play. These demand * * a fair and open hearing,' ’—essential 
alike to the legal validity of the administrative regulation and to the 
maintenance of public confidence in the value and soundness of this im¬ 
portant governmental process. Such a hearing has been described as an 
“inexorable safeguard.’’ 
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and that of the applicant during the second stage of the 
administrative proceedings. 

Finally, the Commission’s suggestion, that the notice of 
changed issues contained in the Proposed Findings consti¬ 
tuted adequate and legal notice to appellant of the Commis¬ 
sion’s action which was to follow, has several answers, all 
of which need not be given here. A sufficient answer Injure 
is that appellant after being advised of the nature of the 
Commission’s proposal again attempted to intervene in the 
proceeding as a party and assert its rights in view of the 
changed issues. It was, however, again told by the Com¬ 
mission that the facts alleged by it were not such as to 
demonstrate that its intervention as a party would be |‘in 
the public interest” and this attempt, like its previous |at¬ 
tempt, was unsuccessful. The Commission does not smug¬ 
gest what more appellant could or should have done. 


THE APPLICATION OF SECTION 303 (f). 

Both the Commission and the intervener, Matheson, ^eny 
the application of Section 303 (f) to the action taker) by 
the Commission on January 7, 1941 when, without hear¬ 
ing appellant, or securing its consent, the Commission 
amended its allocation rules (Section 3.25) to make a Sub¬ 
stantial change in the operating assignment of appellant’s 
station KOA and thus permit the granting of the WHDH 
application. We are again told by the Commission that 
Section 303 (f) was intended to cover only changes ^rom 
one assigned frequency to another and not a change in the 
status of the frequency assigned. An attempt is ma4e to 
construe the action taken as involving no more than] the 
assignment of another station to the frequency upon wfhich 
KOA is licensed to operate and a further attempt is made 
to demonstrate that the action taken cannot be that which 
was prohibited by Section 303 (f). 

While the action taken by the Commission on January 7, 
1941 when considered in its entirety will result in the licens- 
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ing of another station for operation on the frequency 850 
kc. it involved more than the mere granting of an applica¬ 
tion authorizing duplicate operation. As pointed out in 
our original brief (pp. 24-25) the amendment of the Com¬ 
mission ’s Rule 3.25 was a necessary condition precedent to 
the granting of the WHDH application. This regulation 
fixed the status and operating conditions of appellant’s sta¬ 
tion KOA both as an individual station and in relation to 
other stations. Moreover, we reassert that the amendment 
made was accomplished in such manner as to violate the 
safe-guards which Congress placed in Section 303 (f) of the 
Act to protect the status of existing licensees. 

There is no validity to the claim that the expression 
“changes in the frequencies” as used in this section is 
synonymous with the expression “changes of the frequen¬ 
cies” and that Congress in using the former expression 
meant to convey the latter meaning. Such reasoning can¬ 
not be attributed to Congress. The word “in” is not 
synonymous or interchangeable with the word “of” as 
used generally, or as used here. The preposition “in” 
means wfithin the bands or limits of a particular field or sub¬ 
ject: the preposition “of” denotes origin or derivation 
(Webster’s New International Dictionary). “Of” as ap¬ 
plied to a radio frequency denotes the position in the spec¬ 
trum of the energizing impulse; in this case the number of 
kilocycles per second. “In” as used in this connection 
would include changes in the status of a particular fre¬ 
quency as well as changes of the frequency. There is no 
basis for contending that Congress meant to attach any 
narrow or restricted meaning to the phrase “changes in 
the frequencies”. 

Nor can any contrary deduction be made from the fact 
that the word “wave length” appearing in Section 4 (f) 
of the Radio Act was changed to the word “frequency” 
in Section 303 (f) of the present Act or that the words “in 
the character of the emitted signals” appearing in Section 
4 (f) of the original Act were entirely omitted in Section 
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303 (f) of the present Act. The circumstances leading to 
such changes and omissions were explained in the proceed¬ 
ings upon H. R. 7716 and involve none of the questions pow 
in issue (Report of Hearings before Senate Committee on 
Interstate Commerce, 72nd Congress, Second Session, Part 
1, page 9). These proceedings show that these changes in 
language were made in the interest of uniformity and to 
eliminate repetitious matter covered by other provision^ of 
the same section and do not alter the literal meaning of the 
language now found in Section 303 (f). 

Moreover, when we construe this section in its entirety 
and in relation to the statutory scheme of the Act, i| is 
clear that the purpose of Congress in enacting this section 
would be defeated by the interpretation for which the Com¬ 
mission contends. 

In the first place, the phrase “changes in the frequen¬ 
cies” as used in this section does not stand alone but is 
used as a part of a provision which, when taken in its en¬ 
tirety, clearly conveys the impression that Congress mdant 
to prohibit a general result rather than a particular method 
to be used in arriving at that result. The result prohibited 
was the making of any substantial change in the operating 
assignment of any existing station without hearing or Con¬ 
sent. 

In the second place, other specific provisions of the jAct 
manifest the same legislative purpose. To this effect are 
those provisions of Section 309 (a) which make it manda¬ 
tory upon the Commission to grant a hearing upon any 
application for “the renewal or modification of a station 
license”; also those provisions of Section 312 which re¬ 
quire the Commission to grant a hearing upon prqper 
notice before revocation or modification of any statiofi li¬ 
cense. These sections are designed to afford protectioiji to 
an existing licensee from any action of the Commissioiji of 
a judicial nature, the object and purpose of which ii to 
affect a change in its operating status. But it is not t^ be 
supposed that Congress intended to afford this protection 
against direct action and to leave the way open for indirect 
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action of similar effect under Section 303 (f). When this 
section is considered together with sections 309 (a) and 
312 it is clear that Congress meant to and did prohibit the 
Commission from substantially altering the operating as¬ 
signment of any station without hearing regardless of the 
method devised for so doing. 

Finally, the interpretation of Section 303 (f) for which 
the Commission contends is wholly at variance with the 
statutory scheme of the Act as construed by the Supreme 
Court and by this Court. It is not possible to enforce the 
standards established by the Congress “upon hearing and 
evidence ’ 9 or to consider the rights and equities of appel¬ 
lant “in relation to the total situation of which they are a 
part” and at the same time give to Section 303 (f) the 
meaning for which the Commission contends ( Schechter 
Corporation v. United States 295 U. S. 495; Yankee Net¬ 
work Company v. Federal Communications Commission, 71 
Appeals D. C. 11,16,107 Fed. (2d) 212, 217). 

It is fundamental that a statute should be given a rea¬ 
sonable construction; and that a literal interpretation or 
application which would lead to absurd results should be 
avoided whenever a reasonable application can be given 
consistent with the legislative purpose ( United States v. 
Katz, 271 U. S. 354, 357). We submit that here even a 
literal interpretation of Section 303 (f) brings appellant 
within its protection and that when this and other related 
provisions of the Act are considered in the light of the 
purposes of the Act in its entirety, there can be no doubt 
that Congress intended to and did prohibit the type of ac¬ 
tion taken here ( Federal Trade Commission v. Raladam 
Company, 283 U. S. 643, 650; Humphrys Executor v. United 
States, 295 U. S. 602, 605). 
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E 

I 

THE APPLICATION OP SECTION 409 (a). j 

The Commission contends that its action in amending 
its Rule 3.25 and granting the WHDH application as a [re¬ 
sult of hearings had before an examiner was not violative 
of Section 409 (a) of the Act, and that even if it was, appel¬ 
lant has no standing to object (Commission’s Brief, p. 33). 
The intervener Matheson seems to contend that the action 
of the Commission is divisible on the basis of all that tran¬ 
spired before the amendment of Rule 3.25 on January 7, 
1941 and the granting of the application itself which oc¬ 
curred on the same day, if not at the same instant; thatj as 
thus considered, the action taken upon both is legal asj no 
notice or hearing is required before the Commission amends 
one of its regulations, and the Commission is empowered, 
if not directed by Section 309 (a), to grant applications 
without hearing (Brief of intervener Matheson, p. $8). 
These contentions will be dealt with in the order of tljieir 
statement. 

The Commission’s contention that no matter of policy 
was involved in the action taken is not only in apparent 
conflict with the position taken elsewhere in its brief, but 
is without substance. 

In contending that the Commission violated no require¬ 
ment of due process in failing to hear the appellant prioir to 
the action taken, the Commission states on page 22 o^ its 
brief: j 

“Appellant’s quarrel with the Commission was Xvith 
respect to the policy to he followed in this case. It is 
difficult to see how it can be contended that the (pon- 
stitution requires the Commission to permit an inter¬ 
ested party to participate in hearings when the fjacts 
in issue are not in dispute and the only disagreement 
relates to policy.” (Italics ours.) 

It is difficult to see how the decision and order in question 
can be a matter of policy for one purpose and not foif an- 
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other. But be that as it may, and irrespective of the vice 
or virtue of consistency, the claim that no question of Com¬ 
mission policy was involved in the action taken is without 
basis. 

The argument advanced is that inasmuch as only one 
frequency was affected here, no question of policy could be 
involved; that the Commission and its predecessor has 
recognized the desirability, if not in fact the necessity, of 
providing channels of different classes to perform different 
functions since the general reallocation of 1928; that each 
subsequent reallocation has been based upon this policy; 
and that the action taken here determined no policy but was 
made pursuant to a previously determined policy. Such an 
argument ignores realities; it also proves too much. 

The frequency 850 kc was changed from an interference- 
free channel designed for maximum service, both pri¬ 
mary and secondary, to one upon which secondary service 
will be limited by interference regardless of the amount of 
power used. It is not in accordance with the admitted facts 
to say that the change made in the status of this channel 
was not substantial, and it ignores realities to say that the 
determination to make this change did not involve a matter 
of policy. Moreover, such an argument could be made with 
equal propriety with respect to every frequency now classed 
as I-A except the last. Very probably it could be made 
there because the Commission seems to contend that, inas¬ 
much as KOA will still be permitted to render secondary 
service to a limited area, its basic function as a clear chan¬ 
nel station is being preserved and maintained. 

No extended treatment need be given the Commission’s 
claim that appellant has no standing to object to action 
which is violative of a basic provision of the statute under 
which the Commission exists, and which gives its acts valid¬ 
ity. It will suffice here to say that such an assertion is 
contrary to everything which has been said by the Supreme 
Court upon the subject of appropriate review of Commis¬ 
sion action at the instance of one who is aggrieved or whose 
interests are adversely affected by such action (Federal 
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Radio Commission v. Nelson Brothers Company, supra; 
Federal Communications Commission v. Pottsville Broad¬ 
casting Company, supra; Federal Communications Com¬ 
mission v. Sanders Brothers Radio Station, supra). 

The suggestion of the intervener Matheson is not o|pen 
here for the very good reason that the record affirmatively 
shows that both the action of the Commission in amending 
its Rule 3.25 and in granting the WHDH application }was 
taken upon the basis of the record made and the proceed¬ 
ings had before the examiner at the second stage of the ad¬ 
ministrative proceedings (Appl. App., p. 50-51). More¬ 
over, for reasons heretofore dealt with, the Commission 
did not have the power to amend its rule or to grant the 
application without hearing appellant even if the adminis¬ 
trative proceedings w^ere susceptible of the division Sug¬ 
gested. 

CONCLUSION. 

We reassert that for reasons properly urged upon [this 
Court, the Decision and Order appealed from is not merely 
erroneous, it is entirely void. Our adversaries have dem¬ 
onstrated no reason, and we submit that there is none, jvhy 
the case should not be remanded to the Commission yith 
instructions to grant relief of the nature requested in ap¬ 
pellant’s Petition for Rehearing. 


Respectfully submitted, 


National Broadcasting Company, I|nc., 

By D. M. Patrick, 

Philip J. Hennessey, Jr., 

Its Attorneys, 

810 Colorado Building), 
Washington, D. C. 

A. L. Ashby, 

Henry Ladner, 

Of Counsel. 
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PROOF OF SERVICE. 

Service of the foregoing Appellant’s Reply Brief and 
receipt of a true copy is hereby acknowledged this .... day 

of.. 194... 

Federal, Communications Commission, 
By. 

Attorney for Matheson Radio 
Company, Inc., Intervenor. 


Attorney for Berks Broadcast¬ 
ing Company, Intervenor. 









